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E following Efays, eſpecially t 
may be conſid ered a8 nearly related to each 

other. In many of t t e caſes given upon the ſub- 
- je of New Trials, 2285 at leaſt, of the grounds 
> whereon the" court bath been moved to reſcind. a 
verdiQ, reſpedts the Lars of Evidence ; 5 . 4, that : 
a verdict was againſt evidences that i improper evi- 
dence was admitted ; or, that proper evidence | 


was rejected. «Cogn es RR 
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It is preſumed that theſe s will be of great N 
uſe, not only to the learned advocate, (much en- : 
gaged in bulineſs,) and to the /udent of the las; 


but that the two firſt, at leaſt, will be very uſeful _ 


- 


ä * * 7 A e 


Juſticet of peace, the final deciſion of an infinite 


tervention of a jury; and do often decide with- 
for a man, when he bath done wrong, to ſay, I 


the reflection, that he hath afted bona fide ; and 


£ offered me, to decide between the King and his 


25 
3 N 
* , 


even akin acting mini ſerially, m ch 1 R ls . * 1 
ing fudicially, unleſs he hath ſome ee of | 
the Lew Evidence. 3 


23 
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The legiſlature, of late years, hath referred to 


number of caſes; many of them extremely intri- 
cate, which they are to determine without the in- 


out the aſſiſtance of counſel. It is not. enough 


have acted according to the beſt of my judgment: : 


92 


Will A conſcientious man fit down contented with 


that the laws of his country cannot puniſh bim 
for an error in judgment? Let him aſk himſelf this 
queſtion : Have I endeavoured to qual if myſelf 
to the beſt of my abilities, and the opportunities 


ſubjects: between man and man; before 1 
took upon me the important office of a judge? 
Perhaps it may not occur to ſome, whilſt in health, 
and the vigor. of life, thus to interrogate them- 
ſelves; ; dur the time  wilh ome vhen conſcience 
port ant queſtion: 
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Pro ably whit u the ſoul cada make a gts 
anfwer-. When the ſpirit of man is, with the ab. 
> , moſt reluctance, departing from this country, to 
that, © from whoſe bourne no traveller returns.” 


45 : 
47 


But to proceed to what more immediately re- 
MY to the work in queſtion. . Moſt, if not all the | 
modern caſes (int. al.) reſpecting the Law of © : 4 
Evidence, have been. abſtradted, at leaſt ; and as 5 ; 
to the ſubſequent Fſſays, negely all the modern, as _ 
well as many antient ones, are given at full length; | 
moſt of them containing the arguments of coun - j 
fe; ; every one "ge them the Jae E as 4 


| The — FN form a very „ . 
five body of law. The few caſes which have been - 
omitted in the four laſt Effays, are ſubſtantially. - 2 1 
contained in caſes of later date: 20 inſerting them . 
might, ores have been conſidered as an uſe- 
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It was impoſible in a compilation. of this kind, 
to avoid ſome repetition 3 but it was thought bet- 

ter to ſubmit to a trifling inconvenience, than to 
| | : riſque 
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aber e eas work 
than it is, in its * ſtate : of _w_ hover 
more : hereafter. e . 
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As to the two fir? Eſſays, fo much is faid in the 
reſpective introductions, that only a few occaſi- 
onal obſervations will be neceſſary in this preface: 


yet ſome things ſhould be noticed here, reſpecting 


the performance in general, which could not, 


3 h propriety, be made part of an introdudtory 


.. It may, without vanity, be ſaid, that 
the work contains a great fund of learning, upon 


many impartant points; not the learning of the 
-. compiler, but of the ableſt advocates, and the 


e of the law. 
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© pon 3 of the four laſt Eflays, bot parti- 
,,cularly the ſecond, it is hoped the curious reader 
will receive ſome pleaſure, from obſerving. our 
gradual - improvement in juriſprudence, eſpecially 
of late years; and which will be eaſily ſeen, 
as the caſes under the reſpective heads are, in ge- 


þ neral, arranged in chronological orde The 
ſame method is commonly obſerved. in the ſub- 
[Fane Eſſays. ge Sg = 3 
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im the W third, fourth, and d fifth En. bs; 
we a0 af * the dp hebben ade + 
for obvious reaſons; and for which, 
te re the author truſts he ſhall not he reſ- 
ponſible. Sometimes, however, he hath taken 

the liberty to attempt an amendment; where he * 
was ſure it could be ſafely done without altering 1 a 
the ſenſe. | | 1 
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8 is otherwiſe with reſpect to the fe Ef. 8 9 | 
. | Every thing that was. thought requiſite, x EE, 27 2 ; 
hath been taken from Gilbert's s Law of Evid 7+ 
for the work hath long been the property s the 
public. ; TIT: 


* 


law: but the author! of this . cali F * 
chat * learned judge had never put the finiſh, + 
ing hand to that treatiſe, and finding it ae: | 
Antely neceſſary,) hath | frequently 3 to * 


vary the 8 0 y 


Ane may fuppaly Gilbert hath been 
iy copied : nothing i Is viſhed for more, than a 


n 19S: : cloſe 
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fa very. r in man 


. — 


Add to this, that the firſt Eſſay 


many determinations, made ſubſequent to the | 
"edition of Gilbert; and ently; double os | 
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quantity ot matter. 
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Gilbert frequently cites Tria per Paic x” 


is the fixth edition. The author of this * 
was ſeveral times inclined to compare the 


citations with the laſt edition, and alter the 
Pages; 1 but upon mature deliberation, | con- : 
ceving the authority. of Gilbert, to bo at 
eaſt, equal to that 3 Trials per Pais *, and 


Py perhaps few, if any, would refer to the 
work; he thought it unneceſſary, and hopes 
he ſhall not be reſponſible for the cortet | 


neſs of thoſe references: as to others, where f 
be, doubted, be conſulted the . 
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* 8 is not meant to throw any imputation upon that work; 


it contains much learning, and a great deal of new, and uſefi 
matter is added to the laſt edition. 1 
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"ah me may FA faid with 
| reſpect to Butler's Ny Prius, from which ma- 
ny extracts have been ta en, and references se. 
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a 5 tranſlating — 3 caſes, great eare 
* been taken; but perhaps there may be 
ſome errors. Upon looking into thoſe repor- 
ters, one might be induced to think that the 
authors of many of them, did not underſtand 


e mg 


guage in which they wrote ; or, that they 
left the correction of the preſs to perſons ow 


rant of the Nerman tongue, * 
* . | , 
8 % 


5 Is this work | is,  avowedly, a cempisden. 
[+ charge of plagiariſm cannot be made. 
Where there is any thing. like origingl com- 
pe fition, and ſome there may e, if ideas have 
1 taken from others, references will ge- 
nerally be found in the margin, unleſs the 


authors are mentioned in the body of the 
5 1 0 


* The difficulty | of. throwing he 2 Effay 
into a proper form, (ſuch as might be agree- 
able every one,) and of claſſing and 

i : _- arranging 
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arranging the orberr, can be knon to thoſe, only, 
who make the SINE: e HENS. drag 
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e "INS the . form, Gf r the 8 

. memory. fail him not, was long ſince publiſhed 
on the ſubject of the firſt Eſſay; but the particu- 
lars of its arrangement, he hath totally forgotten, 
Not having ſcen it for many years. 
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9 With reſpe@ to As Eſſay on New-trials, it s 
the fr/t upon the ſubject: This being a new at- 
tempt, the author hopes it will be favourably re- 
ceived, and its imperfections excuſed. 3 


» 


"of any one ſuppoſes he could have given a 
more perfe& work to the public, he may, 
very probably, be right. Whoever will make 
the attempt, and perſevere, (laying , aſide this 
work,) will eaſily judge of the infinite diffi- 
culties, with which the author AIM had to 
1 8 ; 


A ſevere critic may ſay, that abſtracts of 
ſeveral caſes are given, not immediately rela- 
tive to the ſubje& under conſideration; an 
that various parts of others might have been 
omitted, as irrelevant: but, perhaps, they con- 

| — i tain 


known, than h a are at Ae —— 1 
ing, however, that the work may in ſome in- 
ſtances appear too prolix, as in others it may 
de too conciſe, the author can truly ſay, that he 

| hath endeavoured to render i it as . as be could, 
and uſeful to e reader. e 
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A great ber . references, made by 
authors from whom this work is compiled, 
have been examined; ſome have been added, 
and many made, from one part of the work 

0 another. When a reference is merely ante 
* or pg; ft upra or infra, it is, generally, to the 
fame head; the former uſually .. ſignifying at a 
greater diſtance from the reference, than the 
latter. . 


A copious Analyſes of the Law of Evidence; 

a plan or contents of the ſecond Eſſay, reſpecting 

Nero. trialt; Tables of the names of the caſes in 
the whole work; and an Inder to the principal 

matters contained in the two laſt volumes, are 


* 3 


| annexed. 
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= der: the name of the - plainti if, of the de- 
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1 or * the /s * of a plaimiff in l 
: 7 "he Real: F 9 the principal points, of 
ceeeach caſe are put in the margin: in the third, 

| fourth, and fifth Eſſays, they are put at the top 
= of each caſe If the author's friends will hint to 
3 -. ML him which method i is preferable, it may be adop- 
= ted in a ſecond edition. As to the tht Eſſay, 
the arrangement and analyſis render loch * 


1 nal notes, c. e 8 


* 5 | . 
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. 3 Many paints - in dhe Law of E 2 might 

5 have been enlarged, upon; ex. gr. where ſome 
of the general rules of evidence are given, as 

under the head of witneſſes in criminal caſes, c. 

dut books are referred to for further information. 
„ where neceſſary, which, perhaps, will ſeldom be 
the caſe. | | 


: | GS 1 


—_ — hd. A, * 


= Under not guilty in criminal caſes, there are 
probably ſome repetitions ; but the rules are 
collected together in one view, and ſome re- 


petitions might be neceſſary there, (and per- 
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to. illuſtrate, the 
trines under col 

referring to. er ot the work. Ihere 
may be ſeve 12 Wie: ” bats probably, t the. 
| matter will be found er ger heads, where 


it is more relevant, « or the deficiency ſupplicd. 


* 


references. 

A fe be caſes and references pro et con. are gi 
ven: they not only ſhew the progreſſive improve- 
ments 1 our l but may, occalio- 
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In the /econd Eſſay, and'fometimes in che ſub- 


ſequent. ones, repetitions, u unavoidably, happen 
or otherwiſe the caſes would appear in a vi 
mutilated ſtate, py wy reader 

much trouble, i 


The many interruptions the author bath met 
with, in the courſe of his work, will, he truſts, 
afford him an apology for any trifling 
Oc. He hath frequently reviſed it, as opportu- 
nity would permit, 
vors to render it correct. 
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Where caſes are doubtfal, queries are affixed : : 


they may . more particular attention. * 


— 


* * 


be affirmed, that infinite pains have been taken 


to avoid leading the reader into any miſtake ; | 


and, in every part, to furniſh bin with the means 
of making -himſelf+ maſter * whe ange under 
n ; 

No one can form an idea of the care, labor, 


and attention beſtowed on this work, without 
inſpecting the original manuſcript; the collee- : 


tions made for it; and the plans whereon it is 
formed. However, (after all) the author 4 
ſome. | doubts, particularly with” reſpe&t 

that part of the firſt Eſſay, which We 
to proceedings * (int. al.) Having 


The erent yariety of 88 and 10 ( neipicty 
of abſtracts here collected together, muſt, it is 
conceived, be of general uſe. It may, with truth, 


uſually 
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wy prattiſed in "courts 
xrfefly fatioficd as wo oi ce 


hopes the reader will be indulgent, as the beſt 


uthor is conſcious that reading without Pradfice, 
ill not propertly qualify a man to write for the 


= thought eſſentially neceſſary, and that in the 
elt manner he could. 


In — four laſt Eflays, but eſpecially.. in pry 
4 22 the reader will obſerve that, in almoſt | 
? very caſe, the counſel and court refer to a varie 
y of other caſes : : moſt of them are contained 
this work : references are generally made to 
oe caſes in the margin: if there are any omiſ- 


Wons in this reſpect, the len will (it is hopes) 
pply the defect. f 


©. 


5 may be ſometimes TtffaRh 22 e , | 
thoritles have been "conſulted ; although the | 
iſtruction, or aſſiſtance of others. But as it 


ould have been i improper to have paſſed by pro- 
edings i in equity unnoticed, he hath given what 


It is Wee that the utility of this com- 
lation will evidently ., appear, becauſe the 
rrincipal caſes being collected together, may 
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In the ſecond Eday, " o en f ix. two 0 
three heads of the ſubdiviſions are very ſhort, 


be but the matter could not be properly arrange 


under any. of the other ſubdiviſions. 


The nature 1 the three laſt Eflays, is ſuf. 
Kelbaily announced by their titles, They bear 
an intimate relation to the ſubjeQs of the prece- 
ding ones: the author thought they would rende 
the work more complete. His principal objed 
hath been to make it uſeful to the public, and 
worthy of acceptance. Having done every thing 


in his power to obtain that end, he hopes be ſhall 


not be wholly diſappointed i in his expectation off 
receiving ſome degree of approbation. 1 
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3. or C. 8B. Common Bench, or Common 
SE. ©. 0 | Burrow's Reports, 'in the time 
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B. N. P). Buller's Law of Niſi Prius. 
B. R. „ 's Bench. „„ 
A 4 or Caſes in the King's 
7 Bench, in the time of Lord 
3 9 55 Hardwicke. 8 . 8 
B. 8. l Burrow's Settlement Caſes. 
Bend. „ Bendloe's Reports. | 
Blackſtone's Commentaries. - 
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Booth 1 Real eien, 
Brooke's Abridgment. 
Brownlow's Reports, . 


Comyns's Digeſt. 


Bunbury's Reports. | 


b Burrow's Reports, 


C. 


Common Bench. 


Common Pleas. ' 


+ Caſes in the time of Lord Tal, 


bot. 

Caſes in Chancery. Wy 

3d Vol. of Caſes in Chancery ; : 

or, Select Caſes in Chancery. 

Reports of Caſes in Chancery, 
temp. Cha. I. &c. examined 
with zd. Ed. Fo. 1736, by 
the pages of the 8 vo Edition, 
which are there preſeryed in 
the margin. Note, 1 Ch. R. 
contains the argument on the i 
 Juriſaiftion of the Chancery, 
which is deſcribed by Arg. 1 
Ch. R. 

Caſes i in Parliament. 


\ Carter's Reports. 
.  Carthew's Reports. 
| Chancery Reports, 


tempore 
Find 
Coke upon Littleton, 


Contra. 
per . Reports. 
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Ca. 


re 


Ir " Ca. Ab. 
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reference to a book. 


Doctor and Student. 
Duke of Norfolk's Caſe in 3d 


Caſes in Chancery; or, Select 
Caſes in cer z or, 3d 
Ch. R. 


Dalliſon's Reports. 


Danvers's Abrid gment. 
Douglas's Reports. 
— 


52 or Dugdale 8 Origines Juridiciale | 


Term Reports, by Meſſts. Durn- 
ford & Eaſt. 


Dyer's Reports. 


* 
* 
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' Gilbert's Reports of Caſes in 


Equity. 2d Edition. 
Sometimes Gilbert's, as above. 
Sometimes the 2d, or equity 
part of 2 Mod. Ca. (Modern 
Caſes in law and equity;) but 
when the latter is meant, it Is 
marked. 5 


Equiy Caſes Abridged. 


F. N. 5. . 


= 1 Fe. or Fit 
> Finch Ch. 


* Fi tx. or Fitx. 4b, Phar ber bert's Abridgment. 
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Hale's 4to Edition. 
13 s Reports. 
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Finch. 
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Forteſeue | de laudibus op 
_ 'Angliz. 
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Cidder: Law of Tviden . 
Edit. 1756. 

' Godbolt's Reports. 

Gouldſborough's Reports. 
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Hales Hiſtory of the Pleas 
the Crown, 8 vo. 


The folio Edit. 
Leach's Hawkins's on of 
"Cows, 
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. 
J. 


Br Wil s Centuries. h 
William Jones's Reports 
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Sir Thomas Jones? 8 Repos N 
Neferences to the ſame Diviſian, 
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BA Keilway' s | Reports... 
_ Kelynge's Reports. 
Kitchen of Courts. French Edit. 
4 es. 
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. The firſt Efay, on the Law of 

_ Evidence. 

Lesch Hawkins's Plcas > the 
Crown. - 

e Juſtice. 

1— 5 Reports. 

Littleton's Reports. | 

Littleton's Tenures, 10 bor I 
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fs. Vad. Mec. f Morgan” s Vade ie and 
0 Client's Inſtructo. 
r Lex Mercatoria. TY 
Edit, 1686. Es: 
| Mareh' 8 Reports. When the re- 
ference is marked . it is to 
1 the placitum; without that, to 
T 
A Advice Concerning : Bills of Ex- | 
3 change, by Marius. Folio 
) 4% . 
ſerton (Stat.) Statute of Merton. 20 H. 1 
=” Moore s Reports. 1 
. Mod. 


Mad. Ca. 3 


35 


2 Mod. Ca. 
7 Mod. 


Moll. de Fur. M. | 


Ts W. IP ms, : 


Park. 


Perk. 

Pl. or Pl. Cat "_ - 
Poft vel ante. 
Pr. Ch. 

Pr. R. or Pr. Reg. 


or Sti. Pr. Reg. 


Reg. . 
Reg. Jud. 
Rep. Or. 
Reg. PL 


Rol. with FA or A let · 


ter, as A. 


Rol. without J. or 
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letter. 
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| -6th Modern Reports. . 
Modern Caſes in Law and Equi 


, 7th Modern Reports; 3 or, Far 


; * de Jure Maritime, 3 


| The Cond Eſſay, on NewTrial 
The New Abridgment, -con 


1 x 


Peere Williams's Reports. 
| 0 Perkins's Profitable Book, 5 


Plowden's Commentaries. 


RNeſolved. 


Regiſtrum Judiciale. 
hs RegiſtrumBreviumOriginaliu 


Koll's Reports. 


ty, 1ſt Part; or, 8th Moden 
reſly. 


* ws 2,07, 222 Edit. 1 7 


1 called Bacon's 


Park's Law of Marine Inſurance 
ing of the Law of England. 


Reference, generally, to t 

ſame Diviſion, or Subdiviſiot 
Precedents in Chancery. 
TEE s Practical Regilter, 2 
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Regiſtrum Brevium. 


Regula Placitandi. 
Roll's Abridgment; J. for lin 
Letter for Diviſion.” 
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Far Fal. Or Sall. 
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"NTRODUCTION. 
| (a.) Of Evidence in general. TT "4 


HE. law of evidence is of the utmoſt importance to 
every member of the Britiſh ſtate: It may be ſaid, 
W with great propricty, that the liberty, the life, and the pro- 
perty of every individual depend upon this law. The Za. 
ghfþ have been more a/{ute, more elaborate, more ſerupu- 
louſly exact with reſpe& to the rule of evidence, than any 
other people: we may attribute this to the excellence of 
their laws, and the freedom of their conſtitution. 4 
In endeavouring to treat the ſubjed᷑ methodically, it hath 
ff neceffity branched into many divifions, and ſubdiviſione, 
as will appear upon inſpeQion of the Analy/fis annexed. 
The law of evidence hath been treated of by ſeveral 
carned lawyers, One is ſuppoſed to have written a treatiſe 
rofeſſedly upon the ſubject, but it is ſaig that he dil not 
omplete the work, though it appears under his name; and 
hoſe who have read it, will, perhaps, readily belteve the 
aſſertion: Another hath taken it ups in a vety uſeful work, 
is one, among many other heads; but apparently + with- (+ 
ut any defign to give a complete treatiſe. xg 
A publication, intituled Trial per Pais, preceded both + 
hoſe works, and to which they are much indebted: others 
ave curſorily treated of the law in queſtion. However, 
pon a ſuppoſition that ſomething more comprehenſive at ©: 
eaſt, if not more methodical, was wanting upon a ſubject of 1 
d much importance, the following Eſay is offered to the 1 
ublic. The author does not preſume to ſay, it is a com- 
Vol, ; ? : B | : plete 
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Plete and perfet work :—No : it is merely an Aſten, .aim- 
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ing at improvement. The principal object the author had 
in view was, to digeſt and arrange the rules and law of 


a 


evidence in the beſt manner he could ; and by prefixing the 
authorities, to enable the reader to find with eaſe, either in | 
this work, or in other books, what he may want. Further t 
he hath not preſumed.— If he hath thrown any new light t 
upon the ſubjeQ, if his work ſhall contribute to leſſen the ſ 
labor of the Student, and accelerate the reſearches of the 2 
learned Advocate, his principal end will be obtained : ti 
ſhould he meet with their approbation, it will gratify his WW n 
higheſt ambition. EE, E 
lt may not be improper farther to obſerve, that Lawyers n 
are not the perſons who have made obſervations upon 
human teſtimony: upon that which muſt ever be fallible. tt 
The ſubject hath not eſcaped the notice of Mr. Locke, Mr. n. 
7 and others. The obſervations of Mr. Locke are to al 
the following purport : viz. that there are ſeveral degree: Tin 
from perfect certainty and demonſiration, down to improbabi- 
lity and 1 even to the confines of impoſſibility; that Wl pr 
there are ſeveral acts of the mind proportioned to theſe de · ¶ tic 
3) grees of + evidence, which may be called the degrees of afſont, WW. vic 
ot, Ys aſſurance and confidence, to conjecture, doubt, and 8 
a eli 3 oh 5 f FP . | „ 4 
k Nas Locke's obſervations are duly conſidered, and at- un 
tention is paid to the Analyſis annexed, it will clearly ap-. oth 
pear that the ſubject in queſtion is very extenſive, and mult ſor 
be extremely intricate in its diſcuſſio n. wit 
Human teſtimony, i. e. evidence given by one man ti jud 
another, can never produce certainty, which is a clear ani cre 
diſtinꝭ perception, depending upon a man's own ſenſes, i cre 
. that which is called ſe/f-evidence, of intuitive knowledge. Wl the 
In the trial of cauſes, therefore, thoſe to whom evidence ger: 
1s given, and who are to determine upon that eviden acq 
muſt judge upon probability; viz. the higheſt degree of pro Lau 
bability muſt govern their judgment; and it neceſſarily fo long 
lows, that they ought to have before them the bet evidenay ſatis 
* of which the nature of the caſe will admit: leſs is produQn A 
of opinion and ſurmiſe only, and does not give the mind ciſ-figni 
tire ſatisfaction; for if, from the nature of the tranſactioiſ the 
it appears that there is further evidence, which hath 1 one 
been produced, the non-produQtion of it affords a preſum mitt: 


tion that it would have contradifted ſomething which hal 
already appeared, and perhaps have varied the caſe cſſenl 
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the utmoſt evidence whereof the fact is capable. 


as er in the law of evidence. 4 | 
lt is not the author's intention, if he had ability, to en- 
ter into a metaphyſical diſquiſition: he will only obſerve 
that demon/iration is f converſant about permanent things, 
ſuch as are conſtantly evident to our ſenſes, and which 


ec 
e afford a clear and diſſin compariſon; whereas tranſient 
: things cannot always occur to our ſenſes; they are, in ge- 


neral, more obſcure than the others; for they have not any 
.conſtant exiſtence, and muſt be retrieved or recalled by 
memory. „ Iu on, „ TT A 
The affairs and tranſactions of civil life, depend upon 
the actions of men; they are tranſient, and oftentimes, if 
not always, incapable of, demonſtration ; therefore upon tri- 
als reſpeQing the rights and the crimes of men, the queſtion 
in iſſue muſt be determined upon provability, 
 Demon/tration is founded upon the view of a man's own 
proper ſenſes, by a gradation of clear and diſtin& percep- 


views, or upon report of the fight or knowledge of others. 

When we are to judge of a thing of which we ourſelves 
have not any ſelf-evidence, or intuitive knowledge, it muſt 
unavoidably be by extrinſic-cvidence, ſuch as report from 
others, &c. this does not amount to demonſtration ; there- 
Fore, in queſtions concerning the tranſactions of men, not 
within our own knowledge, and of which we are to form a 
judgment from extrinſic evidence, we muſt give faith and 


credible and diſintereſted witneſſes ; atteſting. a fact under 
the ſolemnity and obligation of religion, as well as the dan- 
gers and penaltics of perjury ; in which caſe the mind muſt 
acquieſce therein as from a knowledge by demonſtration, be- 
cauſe, according to, the nature of things, it ought + not an 
longer to doubt, but to be nearly, if not as perfectly wel 
ſatisfied, as if we of ourſelves knew the fad. 3 
According to Mr. J. Blackflone, L. III. c. 23. evidence 
figniſies that which demonſtrates, makes clear, or aſcertains 
the truth of the very act or point in iſſue, either on the 


mitied to any other point. 


* 


TP. 4) | 
o . 1 [ 
: * + % 1 


tions: probability is founded upon obſcure and indiſtin& 


The preceding Rur mult, conſequently, be conſidered . 


* 7 . 


f 
” 


, 


eredit to human records ; or the. honeſty and integrity of 


(t F. 5) } 
b | 


one fide or on the other, and no evidence ought to be ad- 
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© Evidence upon trials by jury, is of two kirids, either that 

| | which is given in proof, or that which the jury may re- 

ide infra (i). ceive by their own private knowledge ® ; the former or 

3 pre (to which in common ſpeech the name of proofs is 
; - uſvally confined) arg ſpeciſied hereafter. 1 ed 

In this effay we Thall treat of the fubject at large, under 
the following 8 | 5 „ 


A. OF WRITTEN EVIDENCE. _ # 
BOE PAROL EVIDENCE. —« © © 

fe OF EVIDENCE UPON VARIOUS 18SUESs. MW. 

5. OF DEMURRERS TO EVIDENCE AND 


OTHER DEMURRERS, e. AT NISI PRIUS. ; 
kk. FOr BILLS OF EXCEPTIONS. OF. 


CA.) WRITTEN PROOFS, or EVIDENCE, are 
T. PUBLIC. „ 
U. PRIVATE. 


| L PUBLIC, ate | | 
| (1.) Recorps. : 
6 P. 6) (11.) WRIiTiNGs + not or Recory. 
Il. PRIVATE, are 
(1.) WRI TIN Gs under SeAL. 
(I.) WRITIN CGS without Sz AL. 


Such writings are Charters, ancient deeds of 30 years, 
#Black, Com, Which prove themſelyes *®, modern deeds, and other writings, 
a 23.Vide both of which muſt be atteſted and verified by parol evi 

| dence of witheſſes : as to the particulars, vide infra. 


(b.) General OH vation. 


| There is one general rule that runs through all the doc- 
trine of trials, viz. (as before obſerved) that the beſt evi- 
dence of which the nature of the caſe will admit, ſhall 
always be required, if poſſible to be bad; but, if not poſfi- 
ble, then the beſt evidence that can be had ſhall be allowed: 


he reaſons have been already aſſigned; examples will be 


Ob. 
9 


2 hereafter given. 33 5 3 
It may not be improper here to obſerve, that, in general, 
I no evidence of a diſcourfe with another can be admitted, 
but the party himſelf muſt be produced; yet in ſome 02 

i (as 


3 5 þ 8 
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on or repute, ) the courts admit of hearſay evidence, or an 
account of what-perſons deceaſed have declared when living; 


fats. Upon this ſubject of hearſay evidence, the reader 
may not perhaps be diſſatisfied with the obſervations of a 
Ky able writer: he ſays, a perſon who relates an bear- 


« /ay is not 0hliged td enter into any particulars, to anſwer 


(as in proof of general cuſſomt, or matters of common traditi» 


but ſuch evidence will not be received of any particular 


any queſtions, + to ſolve any difficulties, to reconalle (4 P * ; 
« any contradictions, to explain any obſcurities, to remove re 7 „„ 
any ambiguities: he intrenches himſelf in the ſimple · a. 
« ſertion, that he was told ſo, and leaves the burthem 
« entirely on his dead or abſent author.“ But to proceed 
to parol evidence. 2 1 . | 
1 PAROL EVIDENCE or WITNESSES, they are 1 
COMPETEN T. 5 F 1 
I. Not COMPETENT. | „ — 
I. COMPETENT are 1 8 
„„ Grad  . Px On 
8 Of tubtful credit. 1 | 7 
II. Not COMPETENT are ga ; i 
II. ] Infamous. NY 9 
= f Intereſted, : 2 
3-] Wanting diſcernment. | = 4 
rs, * © T[4-} Counſel, Attarnies, and®olicitors, who are in: 
e © trufted by their chens. \ 
Feel Concerning theſe we ſhall treat in their places. I 
(e.) Of proceſs o compe! witneſſes ta attend. 
As to witneſſes, there is a proceſs to compel them to 
Joc- appear and give teſtimony, called a ſubpæna ad teftifican-, 
hall dum, which commands them, laying atide all pretences and 


excuſes, to appear at the trial, on pain of 100/. to be for- 
eited to the . to which the ſtatute 5 El. c. 9. hath ad- 
led a penalty of 100. to the party aggrieved, and damages 
quivalent to the loſs ſuſtained by the want of + the defaul- 
er's evidence. But a witneſs, unleſs his reaſonable. expen- 
es are tendered unto him, is not bound to appear; nor, if 


aQually paid him; except he reſides within the bills 


% 


* 
\ 


of 


* 


(+ P. 8) | 


e appears, is he bound to give evidence until ſuch charges 


k py 
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of mortality, and is called upon to give evidence within 

the ſame. 7 Cs wo 
This compulſory proceſs, to bring in unwilling witneſſes, 
and the additional terrors of an attachment, in caſe of diſo- 
| bedience, are of excellent uſe in the inveſtigation of truth; 
and, upon the ſame principle, in the Athenian courts, the 
_ _ - witneſſes who were ſummoned to attend the trial, had their 
choice of three things; either to ſwear to the truth of the 
E fact in queſtion, to deny or abjure it, or elſe to pay a fine 
© Pott, Anti · Of a thouſand drachmas *, . . 


b. 1. c. 21. ä „ = 
- (d.) What witneſſes are to be received. , 


$ An infidel es of . ; 
EY be a wit- have the uſe of their reaſon, are to be received and examin- 


neſs. 2 Stra, ed, except ſuch as are before ſiſted to be incompetent +. All 
1 5 others are competent witneſſes, though the jury, from other 
L. iii, c 23, eircumſtances, will judge of their-eredibility. Infamous per- 


ſons are ſuch as may be challenged as jurors, propter delitum ; 
and therefore, never ſhall be admitted to give evidence to 
inform that jury, with whom they are too ſcandalous to aſ- 
ſociate. Of this we ſhall ſay more in its proper place. 
Intereſied witneſſes may be examined upon a voir dire, if 
ſuſpected to be ſecretly concerned in the event; or their in- 
(+ P. 9) tereſt may + be proved in court, which laſt is the only me- 
thod of ſupporting an objection to the former claſs; for no 

man is to be examined 0 prove his own infamy t 
One witneſs (if credible) is ſufficient evidence to a jury, 
of any ſingle fact, though undoubtedl the concurrence of 
two or more corroborates the proof. Yet our law conſider 
that there are many tranſactions to which only one perſon 
is privy; and therefore does not always demand the teſti- 
mony of two, as the law yniverſally requires. Uniu 
Cod. 4, 20. 9. reſpenſio teſtis, omnino non audfatur.” This abſurdity oc. 
= Fa caſions the civil law courts ſometimes to admit the oath of 
L. 3. c. 23, {be party himſelf, By this device, as Mr. id . Blackſtone ob- 
1 5 ſerves, ſatisfying at once the forms of the Roman law, and 
| acknowledging the ſyperior reaſonableneſs of the law of 
England, which permits one witneſs to be ſufficient, where 


* 


50 1 4. to the competency and inc „e witnetive, &c, we ſhall trot 
, ot Tr org 


1 ; . 4 0 4 


All witneſſes of whatever religion &, or country, who 


ae "fi a. A i A I 99h © an 


J. 


of 
an 
ex 
ſtai 
In 1 
or 
in | 
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eich 


* 


- 
„ 


" | 
| no more are to be had ; and, for the avoiding all tempta- ] 
tions to perjury, lay it down as an invariable rule, that am- 
teſtis ofſe debet in propria cauſa 


| () Of proof. 


Post r Iv pre is always required, where, from the na- 
ture of the caſe, it appears it might poſſibly. have been had. 

But, next to pſtive proof, circumſtantial evidence, or the 
[> doctrine of preſumptions mult take place; for when the fact | 
itſelf cannot be demonſtratively evinced, that which comes ES 
neareſt to the proof of the fact, is the proof of + thoſe: cir- (+ P — 10) 3 
cumſtances which either neceſſarily, or uſually, attend ſuch 
facts; and theſe are called preſumptions, which are only to 


2NT K0DVCTToNn | 


<@ yy (FF we vv P 


10 be relied upon, until the contrary be actually proved. Sta- Co. Lit. 377. 
n- bitur præſumptioni donec probetur in contrarium. Violent * tris AP 
Ill preſumption is many times equal to full proof; for there thoſe * 7 
er circumſtances appear which neceſſarily attend the fact. 

r- Probable preſumption, ariſing from ſuch circumſtances as 


N uſually attend the fact, hath alſo its due weight. Light or 
to raſh preſumptions have not any weight or yalidity. | | 


N 72 Of the witneſ?'s Oath. 


in- The oATH adminiſtered to the witneſs is not only that, 
ne- what he depoſes ſhall be true, but that he ſhall alſo depoſe 
no the tobole truth; ſo that he is not to conceal any part of what | 3 

he knows, whether interrogated particularly to that point "I 
ITY, or not. . EI FE 0a : 9 : | 


den (g) Of the manner of giving evidence—Of the duty of the 
judge Of demurrers to evidence—and Of the ſuperiority of 
trial by jury. F N A | 


All evidence is to he given in open court, in the preſence 
of the parties, their attornies, the counſel, all by-ſtanders, 
and before the. judge and jury; each party having liberty to 
except to its competency, which exceptions are publicly . - 
ſtated, and by the judge are publicly, allowed or difallowed 
in the face of the country, which muſt curb any ſecret bias 
or partiality that might ariſe in his own breaſt. And if, 
in his directions or deciſions, he mis-ſtates the law through . , 
+ ignorance, or by inadvertence, or deſign, the counſeſ on ( n P. 11) 
eicher ſide may require him publicly to ſeal a bil} of eb. 

: ew, | | Hons, © 


} 


22 Co, Lit. 72. 
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. tions, ſtating the point wherein he is een to err ; and 
this he is obliged to ſeal by the ſtatute Weſtm. 2. 13 Edw. J. 
27 Br. 182. 6. 31. or, if he refuſes fo to do, the pariy may have a com- 
6 writ againſt him, commanding him to ſeal it, if the 
fact alledged be truly ſtated ; and if he return, tha! the fad 
is untruly ſtated, when the caſe js otherwiſe, an action will 
lie againſt him for making a falſe return. This 6:// of ex- 
ceptions is in the nature of an appeal; examinable, not in 
the court out of which the record iſſues for the trial at ny 
prius, but in the next immediate ſuperior court, upon a 
writ of error, after judgment given in the court below : But 
a demurrer to evidence ſhall. be determined by the court, out 
of which the record is ſent. This happens where a record 
or other matter is produced in evidence, concerning the le- 
gal conſequence of which, there ariſes a doubt in law. In 
ch caſe, the adverſe party may, if he pleaſe, demur to the 
whole evidence, which admits the truth of every fact that 
hath been alleged, but denies the ſufficiency of them all in 
point of law, to maintain or overthrow the iſſue. This 
draws the queſtion of law from the cognizance of the jury, 
to be decided (as it ought) by the court. But neither theſe 
demurrers to evidence, nor bills of exceptions, are at preſent 
ſo much in uſe as formerly; fince the more frequent exten- 
hon of the diſcretionary powers of the court, in granting a 
new trial, which is now commonly had for the miſdireQion 
of the judge at niſi prius. | 


5 Rep. 104. 


(f P.\1 2) prefence of all mankind, .is much more conducive to the in- 
c. Hale, hiſt, veſtigation of truth, than the private and ſecret examina- 
C. L. 254, 5,6. tion of witneſſes, taken down in writing before an officer, 
1 or his clerk, in the eccleſiaſtical courts, and all others that 
trial by jury, have borrowed their practice from the civil law: where a 
Forteſcue's pre · Witneſs may frequently depoſe that in private, which he will 
face to his re. be aſhamed to teſtify in a public and ſolemn tribunal. There 
Ports, and the an artful or careleſs ſcribe may make a witneſs ſpeak what 


preface to Wil- | 3 . . 
liams's ee, he never meant, by dreſſi ng up the depoſitions in his own 


on the Stat. 35 forms and language; but the witneſs is here at liberty to 


e tech 55 correct and explain his meaning, if miſunderſtood, which 
ned, © The ex. be can never do after a written depoſition is once taken. 


; * cellencyand Beſides, the occaſional queſtions of the judge, the jury, and 


 * Przheminence the counſel, propounded to the witneſſes on a ſudden, will 


£6 : P . 
10 e of ft out the truth much better than a formal ſet of interrogato- 


' «boreal ties previouſly. penned and ſettled : the confronting of ad. 
= other humane | | . PE voerle 


„laws in the world,” publiſhed A.D; 1680, | 


+ This open examination of witneſſes viva voce, | in the 
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erſe witneſſes alſo affords' another opportunity of obtaining 

full diſcovery, which can never be had in any other mode 

f trial. Nor is the preſence of the judge, during the exa- 
nination, a matter of ſmall importance : for, befides the 
eſpect and awe with which his preſence will naturally in- 
pire the witneſs, he is enabled by uſe and experience to 
cep the evidence from wandering from the point in iſſue. 
n ſhort, by this method of examination, and this only, the 
xerſons who are to decide upon the evidence, have an op- 
ortunity of obſcrving the quality, age, education, under- 
tanding, behaviour, and inclinations of the witneſs; in TT” 
hich points all perſons + muſt appear; alike, when their Ci I 3) 
epoſitions are reduced to writing, and read to the judge iin 
he abſence of thoſe who made them: beſides, as much may 

equently be collected from the manner in which the evi- 

ence-is delivered, as from the matter of it. 'Theſe arc a 

w of the advantages attending this, the Engliſh, way of 

iying teſtimony ore tenus. | 


S (b) Of the antient doctrine of attaint. 


% 


fromthe 
7 ag # 


With reſpe& to ſuch evidence as the jury may poſſeſs by 

eir private knowledge of facts, it was an antient doc- 

ine that they had as much right to govern their judgment 

it, as by the written or pargl evidence which was deli- 
ered in court; and therefore it hath been often held, that | 

ough no proofs were produced on either fide, yet the jury year book, 
ight bring in a verdict. For the oath of the jurors, to find 14 Hen. VII. 
a- cording to their evidence, was conſtrued to be the finding ES. SATs 
r, according to the beſt of their own knowledge. This con- Vaugh. TA 
at ruction was probably made out of tenderneſs to juries, 

a {Wat they might eſcape the heavy penalties of an attaint, in 

ill Nie they could ſhew by any additional proof, that their 

re erdict was agreeable to the truth, though not according to 

1at Ne evidence produced; with which additional proof the law 

yn Wc \vmecd they were privately acquainted, though it did not 

to Wpear in court. 5 | + 166, ol 


ch . ; a | = 5 8 { : a 
en. (i.) O the practice of granting new trials. _ 
nd 5 NE 


The ahove doctrine was gradually exploded, when at- 
ints began to be diſuſed, and new trials were introduced in | 
ir ſtead: For + it is incompatible with the grounds upon (+ 2 cel 14) DO 
ich ſuch new trials are every day granted, viz. that 0 5 . 

| | verdi | 
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verdiQ was given without or contrary to evidence. A 
therefore, together with new trials, the practice ſeems y 
1 Sid. 133, have been firſt introduced, which now univerſally obtaing 
TE that if a juror knows any thing of the matter in iſſue, h 
may be ſworn as a witneſs, and give his evidence publichyi 


(K) Of proceedings and evidence in equity. | 
55 As to proceedings in curry, the Engliſh court 


in determining the qualifications of witneſſes, follow ti 
law; and it ſeems the chancellor, &c. cannot do otherwik 
And, therefore, if a man be rendered infamous in law, 
by an infamous judgment, or has Ss thy or und nem 
ſanding, &f, his teſtimony is not to be admitted. And 
caſes where the party is concerned in intereſt, though en 
ſo ſmall, have uſually prevailed, unleſs in ſpecial inſtane Ve c 
As 1/t, For neceſſity, where no other evidence could poſſi 
be had, as, where a man tears a note, or a goldſmith's ed 
prentice overpays a bill of exchange. -2dly, In odium ſpoi dome 
torts, the oath of a party injured ſhall be a good charge Mon 
him who did the wrong. 34dly, After a great length of tinfiere; 
as in an account of twenty years ſtanding, the party nyuent 
prove by eath what he cannot prove otherwiſe. 4thly, Nied: 
ſmall ſums in an account, as under 4os. he ſhall be ditch: 
ed by his oath, but he ſhall not charge another ſo. hich 
this rule extends no farther than the ſum of 100. and 
- muſt mention to whom paid, for what, and when; forWourt 
( 1 P. 1 you account + he muſt prove the particulars. $hly, WhiWrinat 
| - Zi he has releaſed his intereſt, though the releafe was ſcaledMheag | 
1- court, whilſt the cauſe was trying. G6thly, Particeps crini hole 
is admitted to prove matters of fraud, eſpecially where wi 
he proves is to his own prejudice. 7thly, If one be mad Head: 
defendant by covin, to take away his teſtimony, and it Mf the 
pears upon the evidence, he may and ought to be allorivic 
as a witneſs. Yet this cannot be a general rule, but e rove 
"caſe ſtands upon its own circumſtances, that is, whetiWrnd w 
the intereſt of the parties is ſo great that it may be preſuneryan 
to make them partial: but if it is very ſmali, viz. ſo N 
fling that it cannot be preſumed they will be partial, Me he 
are competent; therefore alms-people and ſervants arc Wy wa: 
witneſſes. It is aſſo uſyal for a legatee of a ſmall legacy, 


T. Eq. 122, 
c. 


Vide Vern.254. 
But though this 
was formerly | | | | 
ſuppoſed to be ſo, it is otherwiſe now, and the ſinalleſt intereſt, diſqualifies the wit 
unleſs excepied by Stat. 25 Geo, 2. c. 6. Vide Poſt B. II, [2.] £5 


— | 
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b. to a private perſon, or 5/. to a nobleman, to be admitted 


0 * 
1 I 


e depoſitions in the former cauſe ſhall be read againſt him. 


veſtion were not in iſſue, ſhall not be read. So depoſitions (H.) [a.] 
ken in a ſuit between other perſons, are not to be given in 
vidence, the party not having had an opportunity to croſs 


W amine the witneſſes. So depoſitions: taken in a cauſe, 

'> Where the plaintiff's father was a party to the ſuit, being in 

nal matters the ſame (his father being only tenant for life,) * 
di oſe depoſitions could not + be read againſt the plaintiff, as (+ P. 


e advantage ought in all caſes to be reciprocal. Where 
he cauſe is diſmiſſed, the matter of it not being proper for 
quity to decree, yet the fact proved in this cauſe may be 
ſed as evidence between the ſame parties, whenever it ſhall 
dme in queſtion again: but when a cauſe is diſmiſſed, not 
pon this ground, but for irregularity, ſo that in truth there 
jever was regularly any ſuch cauſe in court, and conſe- 
nently no proofs, the proofs given in that cauſe cannot be 
ſed ; for proofs cannot be exemplified without bill and an- 
ver, nor can they be read at law, unleſs the bill upon 
hich they were taken can be read. Laſtly, No depoſitions 


nd ught, generally, to be allowed which were not taken in a 
for Wourt of record. Depoſitions are in ſome reſpects like exa- 
4 nination of witneſſes; ſo that although the defendant may 


ead what part he will, yet the other ſide may read the 
hole afterwards: of this more hereafter. „ 
Although all exhibits proved by the depoſitions may be 
ead at the hearing, yet they muſt be ſhewn forth in court 
f the party would have any benefit of them. Parties and 


loWrivies ought to fhew an original deed ; every deed ought to 
1 0ve itſelf, or be proved by others; but ſtrangers to a deed, 
+ Ind who do nothing in right of a grantee, Cc. as bailiff or 
un 


ervant, may plead a patent or deed without ſhewing it. 


| ſuppreſſed, the court will always intend a title againſt 


ut depoſitions in another cauſe, in which the matters in vide Pott. IA. I. | 


16) 


here 4 plaintiff makes title under a will, the original mult qycry, If this 5 
de ſhewn to the court, and not a copy; otherwiſe where it is dodrine is not 
y way of circumſtance ; but where a deed or other evidence o general ? 


% 
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8 


be ſuppreſſed, is not allowed unleſs examined, not even up 

on athdavit that the plaintiff had got it, but the defenday 

ſhall be left to recover it at law. So, although a recital of 

leaſe in a deed of releaſe is good evidence of ſuch lea 

Vide Poſt A. againſt the releaſer and thoſe that claim under him, yet as 
II. (.) c.) others it is not, without proving there was ſuch a deed, ay 
that it was loſt or deſtroyed. In caſe of an enrolment ig 
ſafe cuſtody, the deed may be ſaid to be recorded, yet a co 

of it is not evidence, nor is the inrolment itſelf, withay 
particular circumſtances to ſupport it, as proving that t 
original deed was in the defendant's cyſtody or power, or at 

I»  eidentally loſt, Wc. but where a bargain and ſale is inrolle 
Vide Poſt, A. purſuant to the ſtatute, the inrolment is a record, ſo that 
118 Tel! copy of jt may be read in evidence, as no raſure or interi 
40 5 neation ſhall be intended in a record, for the heighth a 
ſolemnity of it; but the ſure way is to exemplify it under t! 
great ſeal, or at leaſt under the ſeal of the court. 

| ET TT | 3 9 


4 | Of averments and parol evidence, . 


Records, when perfect, for avoiding infiniteneſs, whe 
the law abhors, eſtop all parties and privies from contradis 
ing any thing apparent in them. A record cannot be cal 
feſſed and avoided; as to ſay, that he was not a perſon ab 
c. for then every record might be ſo avoided by a nut 
averment. But to take an averment which ſtands with th 
record, and which does not contradict any thing in the n 

. cord apparent to the judges, by conſtruction of law upo 

G P. 180 words, is well admitted and allowed of + by the lay 
© livers, It bh A deed indented & is the deed of both parties, though th 
denting is ma. words are the words of but one, for both ſeal i 
terial? and of conſequence are eſtopped by it, wiz. in al 
the material and eſſential parts, without which it would nd 

be good; otherwiſe of a patent or deed poll, becauſe thi 
eſtoppel there is not mutual, as an eſtoppel ought to bt 

But to a deed non ef factum may be pleaded, et pari ration 

it may be confeſſed and avoided, as by coverture, or tit 

like. And although a deed is prima facie an eſfoppel, J 

any matter of fact may be pleaded or averred, which ſtand 

| N „ 


88. 1. 1N TKO D U o 10 N. : 5 | 
ith the words of the deed. But no averment can he ta- Collins aus 
againſt the judgment of law, which appears to the Blantern, 2 


Wilf. 34, Kc 


(des upon view of the deed; for matter of fact is to he pet 2 
6d by a jury, but matter of law by the judges only. Vet — ing = 
"caſe of effoppels, if a verdict be againſt the truth, or the er of the bond 
w, as being fqunded upon an untrue preſumption, Chan- _ 332 
will relieve *. And although equity will not draw in payment of 
eſtion ſuch aſſurances as are uſed for the common repoſe money on a 
men's eſtates, (for a fine with proclamations ought, after tige day,) | 
ye years, to be a bar in conſcience, as it is in law, ſo ſhall a "was lM 
be of a common recovery for docking the entail) yet if a demnify plain- 
ne is unfairly obtained, equity will order a reconveyance, tiff againſt a 
nd the court where it is acknowledged will vacate it for "ne e 
vr or irregularity ; neither is a judgment at law to be ven by him to 
ended in bar to a ſuit if equity, notwithſtanding the ſta· the proſecutor. 
te of 4 H. 4. c. 22. becauſe that ſtatute meant only to re- f five indict- 
rain ſuch juriſdiction as did take + upon it to reverſe the KP. 19) | 
agment, as error and attaint will do, which the Chance- ments for per- 
never pretends to, but leaves the judgment in peace, and 3 r ron 
ly meddles with the corrupt conſcience of the party. evidence; and 
nd although it is ſaid, that the common law uſed ſome therefore that 
wer to reſtrain ſuch examinations directly, before any = yang 
atute made, yet theſe ſeem rather to examine the manner, Hemurrer * 
an the very matter and ſubſtance of the thing adjudged. * joinder, and 
So in natural juſtice, deeds and writings ate Des e ee es OO? 
h as memorials of the contract, not as a ſubſtantial part nene e . 
them; and therefore any other proof is as well, and the defendant. 
ppel will not in equity be regarded againſt the truth. As It might be. 
4 covenant be general, that he was lawfully ſeized, and % 2 x 
ere is proof that it was declared upon ſealing, that he now. | 
ould undertake for his own aA only, he ſhall be relieved. 
dif in the purchaſe of a manor, a copyhold (a little before 
heated) was not intended to paſs in demeſne, and was 
out of the particular; and yet the Can or was ſuf- 
ent to paſs it at law, the vendor ſhall be relieved in equj- 
So whiere a Teaſe for years was made to truſtees, prece- 
nt to the wife's ſettlement, only to protect the wife's eſ- | 
e againſt the violence of the times, and not to exclude 
e huſband, but the ſequeſtrators; upon proof of this by 
e fingle witneſs, of undoubted reputation, the nature of 
caſe requiring ſecrecy, Chancery relieved againſt the 
ſt expreſſed in the,deed. So in calc of a ſurrender made 
a ſteward of a copyhold, if there be any miſtake * 


5 


Relief may now, in general, be had by new trial. 


Ul 


Cf. 20) 


1 ZE 


GP. 21) 


Oc. either as to the lands or uſes. 8 


frauds and perjuries ; for by the ſtatute of wills, by whid 


ditors, ſhe ſhould come in as a creditor on the real eſta 


tor did not intend him all and ſome; yet ſuch preſumpti 
may be ouſted or taken away by proof of the teſtator's 


_ truſt of a perſonal tſtate. So the conſtruftion of making 


it is therefore reaſonable in ſuch caſes to admit of parot pn 


f 
INTRODUCTION s 


that is only matter of fact, and the courts at law + wi 
in that caſe, admit an averment, that there was a miſta 


% 
of 


As fora teſtament proved ſub figillo Epiſeopi it is no efiy 
pel. Yet the laſt will of a man is looked upon as the li 
ſerious act of his life, with reſpe& to the diſpoſition of h 
eſtate, and muſt be admitted ſufficient to repeal all form 
wills, and much more to control all parol declarations. 
is to be conſidered therefore, as it ſtands upon the ni 
alone, and would have been ſo, even before the ſtatute; 


men are enabled to make wills, and deviſe their lands, 
muſt be a will in writing, and ſhould parol proof be admy 
ted, it would introduce very great uncertainty, and infini 
inconvenience. But this rule has received a diſtinQing 
which has greatly prevailed, wiz. between evidence offen 
to a court, and evidence offered to a jury: for in the l 
caſe, no parol evidence is to be admitted, leſt the ju 
might be inveigled by it; but in the firſt it can do no hi 
being to inform the conſcience of the court, which cann 
be biaſſed or prejudiced by it. And therefore, though ſu 


an averment could not be admitted, where it was to mai 


the party a title, yet where it was only to rebut an equi th 
it might. As where A. charged his real eſtate with pailhe » 
ment of his legacies and debts, and deviſed his eſtate Mf th 


charged, to the defendant his nephew, and made 
plaintiff's wife executrix. Proofs were admitted that it 
A.'s intention, that ſbe ſhould have the perſonal eſtate cls 
of the + debts. And if it were taken from her by the en 


So where a money- legacy given to an executor ſhall exclu 
him from the ſurplus, the preſumption being that the tell 


tention, that his executor ſhould have the ſurplus, or th 
his next of kin ſhould not have it, eſpecially if a ſpeci 
legacy were given to the next of kin, for one may aver 


e ſ 
bert) 
auſe 
aw, 


gift a ſatisfaction, has in many caſes been carried too t: 


as to the teſtator's intention: however, the later reſoluti 
have been very cautious of admitting parol evidence, | 
cauſe it encourages ſuits and litigations, and introduces 
very miſchicfs which the ſtatute intended to prevent. 


nand 
they 


n Ch 


| f <A 
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But although no proof ought tb be received to ſupply the 
ords of a will, ſince the will that muſt paſs land, muſt be 
writing, and | mult be determined only by what is con- 
ained in the written will 3 yet there can be-no hurt in ad- 
itting collateral proof, to make certain the perſon or the 
bing deſcribed. As where A. deviſed to B. lands of 60ʃ. 
annum, paying 100l. which he by bond owed J. N. it 
appened that the 100. by bond was not due to J. N. but 
> S. H. and the perſon who drew the will having ſworn, 


inds was held liable. So to aſcertain the thing, notwith- 


Iters the will, but only explains which of two or more 
eanings ſhall be taken. Yet ſome have doubted whether 
ey could read the evidence of witneſſes on a will of lands 
y the ſtatute, though it were only in preſervation of the 
eviſe ; but to be ſure, if the deviſe would admit of any 


e Court of Chancery, that although they will read parol 
roof to fortify any natural conſtruction that ariſes from the 
Fords of the will; yet they will never read any parol proof 
o make any alteration in the will, or addition to it. And 
the bequeſt cannot be made out by paro! depoſition of 


f the legatees, as it is not ſubſtantive in writing, it is not 
written, but nuncupative will, and therefore being with- 
ut the circumſtances required by the ſtatute, is void. 


Of a diſcovery in equity. 


ccording to the teſtimony of witneſſes, or the one party 


* auſe upon another man's conſcience. And in the civil 
1 , the judge ex officio, if he ſaw occafion, might put the 
1 15 lefendant to his oath, or the party intereſted might de- 


nand it. And this was deciſive between the parties and 
their repreſentatives, but did not hurt a third perſon. So 
n Chancery, though witueſſes are examined, yet you may 

; | | afterwards 


hat the teſtator intended the debt to S. H. the deviſee of the 


tanding + the ſtatute of frauds, for it neither adds to nor (+ P. 22) 
nſe, they could not be read. And it is a ſettled rule in 


he witneſſes, there being only initial letters for the names 


In the {aw of nature, when deeds and undeniable-inftru- Tr. Ed. 121, 
ents cannot be produced, judgment muſt then be given &c. 


uſt, with conſent of the other party, depoſe upon oath. 
We ſay with the conſent of the other party, for elſe in the 
iberty of nature, no man is obliged to put the iſſue of his 


— 


GF. 23). 


* 


”  _ 48 K0H©TETION. 424 


The propoſiti· Afterwards examine the defendant. A bill lies there f 
on here is ge- the diſcovery of an eſtate by one who had a title to it, 
. neral, ſed vide by the patentee of the goods of a felon, or of one outla 
128 ed, for outlawry is in nature of a gift or judgment to th 
king. So where A. obtains judgment againſt B. andi 
defendant, to defraud him of the benefit of it, afſignshy 
eſtate to truſtees for himſelf, f. may have a diſcover 
though it is objected, that this is in the nature of a forei, 
attachment, and that there could not be a diſcovery of 
man's perſonal eſtate in his life time. But if the plaintiff; 
ſuch caſe hath not taken out execution, it will not be allo 
ed; and it ſeems agreed it would not lic againſt the debt 
himſelf, nor to have a general diſcovery Com a third per 
ſon, but only for particular things. As where a lighter 
overſet by negligence of the lighterman, or a ſhip take 
fire by the negligence of the maſter or ſhip's crew, the 
come within the reaſon of, the law as to any common e: 
rier, and therefore the party ſhall have a diſcovery to ei 
able him to bring his action. Yet a plaintiff is not admitts 
1 e to a diſcovery without verifying his title at law. So th 
4 3 if not if there be a full anſwer given to the thing in demand, . 
in all caſes, that be tried, the defendants are not bound to diſcov 
bills Han As in a bill for tithes, if they plead the ſtatute of 13 Eli 
be an e be. cap. 20. againſt non-refidence in bar 5 or in caſe of tithe 
fore trial at Of conies by cuſtom, if they deny the cuſtom 3 and tl 
law, or ſuch rather, becauſe the demand was againſt common right 
| e ee and if it ſhould be otherwiſe, then by a feigned ſuggeſtiot 
| y uſe. E a 
(+ P. 2 4) f the defendant might be forced to diſcover any thing 
| But, if in ſuch caſe, the matter be found againſt the defer 
| dant, he ſhall after be examined upon interrogatories. Bu 
| where there is no ſuch great inconvenience, as upon a b 
againſt an executor to diſcover aſſets, he muſt anſwer 
though he denies the debt, becauſe it concerns the aQ « 
another. As to the difference of the, perſons, for wht 
and again/} whom a diſcovery will be admitted, it is to be ol 
ſerved, that perſons who claim lands by a will, or any othe 
voluntary diſpoſition, having the law on their fide, & 
mtitled, as againſt an heir at law, to a diſcovery in equ 
of deeds. relating to the eſtate; and to have them deliver 
up; otherwiſe the heir might defend himſelf at law by ſe 
ting up prior incumbrances, and by that means prevet 
the trying the validity of the will. So where a will concer 
ing a perſonal eſtate is proved in the ſpiritual court, anotht 
having a former will in his favour, may bring mo 
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| diſcover by what means the latter will was obtained; and 
ko have an account 6f the perſonal” eſtate, aud whethet 
the teſtator was not incapable, and impoſed on, though it 
be objected that it belongs to the ſpiritual d to 
prove the validity of the will, and that the former will was 
not proved in the ſpiritual court, as the will in the defen- 
, dant's favor was. But if a bill is brought by a remote heit 
for a diſcovery of a title, for evidence, to have terms re- 
moved, and the title at law cleared, this is one of the hard 
caſes at law, where equity will not aſſiſt; for as equity will 
not relieve the children; ſhould the remote heir recover; ſo 2 
neither will it affiſt the remote heir. And purchaſers Thall , . 
not be obliged to diſcover, to impeach or weaken their (+.P . 26) | 
title; for by this method all purchaſes might be blown up. 3 
As whether in a mortgage made by A. to B. which had been 
aſſigned to the defendant, there was not ſome truſt declar- 
ed for the benefit of the plaintiff; though . plaintiff charged 
in his bill, that ſuch a leaſe in defendant's cuſtody men- 
tioned it; fot this is but a fide wind to make à purchaſer 
expole his title, and the court will not do it; unleſs the 
plaintiff gives ſome proof towards falſifying the anſwer, to 
Induce the court to do it. So an aflignee of a leaſe ſhall 
not be forced to diſcovet whether the leaſe was expired. 
So there is no feaſon to compel one whoſe lands lie conti- 
us to mine; to diſcover'the boundaries in his deeds ; for 
that would be to help one man to evidence to evi another 
of his poſſeſſion. So the court will never help the iſſue 
againſt a purchaſer. But where it is a bounty, as a volun- 
tary deviſe to the wife for life; in fuch caſe the heir having 
a good title; viz. as heir in tail to his great grandfather, or 
the like, ſhall be aided. But with reſpe& to the perſonal 
eſtate, | there is a difference between conttacts that are ne- 
gotiable, and ſuch as are not; or where they are not nego- 
tiated in a mercantile way, where a note paſſes as ready 
money. As if it were aſſigned as a collateral ſecurity for a 
debt already contracted; for there, if the note was frau- 
dulently obtained, or by gaming, there is not any remedy 
apainſt the drawer. But if he actually negotiates it for va- 
lue, the indorſee ſhall in all events, have his money of the, p | 4 1 
2 


drawer , though he has paid it + before, or it was obtain- (+ 
db wu if unknown to r 28 becauſe he has a 
VOL. 1. 5 | „ 8 | 
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legal d n che note, and a legal temedy at law; which 
court of equity ought not to take from him, and it woul, 
be to the ruin of all commerce, if the original cauſe, an 
conſideration of ſuch note, ſhould: be inquired into. But 
the aſſignee of a choſe in action ( notes and bills of exchange 
excepted) has no remedy at law, or right to ſuc in his on 
name, and has only an equitable remedy. And this fails, 
when a bond or covenant is obtained by fraud, or the obli- 
gor has a legal diſcharge, as a releaſe upon payment of the 
money. So if the bond were aſſigned for value before 1 
ment, there an equitable intereſt paſſes, and in ſuch caſe, 
if the obligor pays the money to the obligee, and cannot 


2 by plead ſuch payment at law, a court of equity will not in- 1 
ſt. 4 An. c. 16. terpoſe to aſſiſt him. But if he can, equity will not inter- 
8 12. pole to aſſiſt the aſſignee. In the civil law, the oath was 11 
only to be tendered in civil matters, when the facts and in 
eircumſtances might render the uſe of an oath juſt and b. 


decent, and not in criminal matters, any more than in the 

* law of England. And it is a ſtanding rule in equity, that 

iy no one is bound to betray himſelf : for it is the buſineſs of 
courts of equity to relieve againſt, not to aſſiſt forfertures ; 

and by law, no one is bound to diſcover any matter which 

tends to ſubje& himſelf to penaltics or forfeitures; as a pe- 

nal elauſe in an act of parliament, or in a deed; though 

ſaid it was not a penalty, but part of the contract. But 

BE otherwiſe, if he covenants not to . plead or demur to any 
. 277) bill which ſhould be brought againſt him in equity, or + the 


> 


plaintiff waiyes the penalty. And fuch pleas which tend 

to the ſupport of wrong doing, ought to = the greateſt 

ſtrictneſs and exactneſs. In ſome caſes, even for a treſpaſs, 

2 bill is proper enough in this court, viz. where by the ſe- 

cret contrivance of it, it cannot eaſily be proved. As if 4 

man in his own ground digs a way under- ground to my mi- 

neral, and the like, So in caſe of a bill by the EgI- India 

Company for a diſcovery, and to prevent an interloper's 

trading to the Zaſi- Indies, where there is great difficulty 4 

| to the proof, (the matter for the greateſt part having been 

Query, If the tranſacted in the Zn/- Indies, and x i plaintiffs ſetting, forth, 

+ detendant ſhall that they were willing to waive the forfeiture): there ſhall be 

ve boundto , a diſcovery. So where the charge was not by way of tref 
difcover any 5 vIRTe $ way 

thing to his Pals, but under colour of title, as that defendant, by co: 

own prejudice? lour of ſequeſtration by the committee, had ſeized ſeveral 

| tithes, Sc. due to the plaintiff, he was allowed to pray! 

diſcovery of the particulars ſo taken, and their value. * 

| 4; | | | where 
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where a man; by colour of a title, enters into an houſe, kt 
and / poſſeſſes hiniſelf of the goods; c. for it may be imm ff 
poſſible for the plaintiff to diſeover the partieulats without 
ſuch. bill. So where a will is proved, and the precedent 
adminiſtrat ion revoked, ſuch bill is uſually neceſſary for Ns 


the diſeoycry of the goods; and yet in ſtriQneſs of law there 
, ET T2098 OH TCR „„ 
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b Of Piss of the Chown, generally. (t P. 28) 


HH E doctrine of evidence upon PLEAs of the Cowr 4 Black. com. 
is, in moſt reſpects, the ſame as that upon civil ac- 36. 

tions. There are, however, a few leading points, where- 

in, by ſeveral ſtatutes and reſolutions, à difference is made 

between civil and criminal evidenſge. 

Firſt, in all caſes of high treaſon, petit treaſon, and mi. 
prifion of treaſon, by ſtatutes 1 Zdw. VI. c. 12. and 5 & =D 
Edu. VI. c. 11. two lawful witneſſes are required to convi 
a priſoner, . unleſs he ſhall willingly and without violence 
confeſs the ſame. By ſtatute 1 & 2 Ph. & Mar. c. 10. a 
fart her exception is made as to treaſons in counteffeiting _ M 
the king's ſcals or ſignatures, and treaſons concerning coin | 
current within this realm; and more particularly by c. 11. 
the offences of importing counterfeit foreign money current 
in this kingdom, and impairing, counterfeiting, or forg- ©: © 
ing any current coin. The ſtatutes 8 & g V. III. c. 25. & 5 
15 & 46 Goo, II. c. 28. in their ſubſequent extenſions of this 
| ſpecies of treaſon, do alſo provide, that the offenders m̃ay 
be indicted, arraigned, tried, convicted, and attainted, 


by the like evidence, and in ſuch manner and form as my | 

be had and uſed againſt offenders for counterfeiting the 11 
king's money. But by ſtatute 5 V. III. c. 3. in proſecutions ä 
for thoſe treaſons to which that act extends, the ſame rule = 


(of requiring tte witneſſes) is again enforced with this VV 
addition, that + the confeſſion of” the priſoner, which ſhall (+ P. 299 
countervail the neceſſity of ſuch proof, muſt be in open 
court; and it is declared that both witneſſes muſt be to 
the ſame overt act of treaſon, or one to one overt act, of 
the ſame ſpecies of treaſon, and not of diſtin@ heads or... Tr. II. 
kinds 3 and no evidence ſhall be admitted to prove any 144. 
overt act not expreſsly laid in the indictment. And there- Foſter 235. 
fore in Sir Jobs Femwickt's caſe, in king William's oY ; 

Gy e CA | where 


— 
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tat. 8 W. III. where there was but one witneſs, an act of parli 
e. 41. made on purpoſe to attaint him of treaſon,” and he was 
CRE e © executed . But in almoſt every other accuſation, one po- 
| thoſe who paft- ſitive witneſs is ſuſſicient. Baron Monteſquieu lays it down 
| 0 15 E for a rule, that eee. _ —_— a _ to _ 
Se. Tr. V. 40. in any caſe, on the depoſition of a witneſs, are 
| w 1 on dar : and he adds this reaſon, —— the witneſs who” 
| Beecar. c. 13, affirms, and the accuſed who denies, make an equal ba- 


lance z there is a neceſſity therefore (as he ſays) to call in 


a third man to incline the ſcale. But this ſeems to be car- 


tying matters tos far; for there are ſome crimes, in which 
the very privacy of their nature excludes the poſſibility of 
having more than one witneſs ; muſt theſe therefore eſcape 
unpuniſhed? Neither indeed is the bare denial of the per- 

ſon accuſed equivalent to the poſitive oath of a diſintereſted 

witneſs. In caſes of indictment for perjury, this doctrine 

is better founded; and there our law adopts it ; for one 

16. Mad, ths; witneſs is not allowed to a convict a man indicted for perju- 
( P. Wa becauſe then there is only one oath againſt another. In 
＋ F. 30 caſes of treaſon alſo there is the accuſed's + oath of allegi- 
ance, to counterpoiſe the information of a ſingle witneſs; 
and that may perhaps be one reaſon why the law requires 

a double teſtimony to convi him; though the principal 


realon, undoubtedly, is to ſecure the ſubject from being ſa- 


crificed to fiftitious conſpiracies, which have been the 
engines of crafty and profligate politicians in all ages. 


St. Tr Vi. Secondly, though from the reverſal of Colonel Sidney's 


472. attainder by act of parliament in 1689, it may be collected 
2 Hawk. P. C. that the mere ſimilitude of hand-writing in two papers 
SE ſhewn to a jury, without other concurrent teſtimony, is no 


evidence that both were written by the ſame perſon ; yet 


Lord Preſton? : , 
—_— I N undoubtedly the teſtimony of witneſſes, well acquainted 


1690. St. Ir. with the party's hand, that they believe the paper in queſ- 


IV. 453: tion to have been written by him, is evidence to be left to 
Francia's caſe, a jury g a 1 . 


2 7. VI. G Thirdly, by the ſtat. 21 Fac. 1. c. 27. a mother of a baſ- 


Layer's caſe, tard child, concealing its death, muſt prove by one witneſs, 
3 1,22 that the child was born dead; otherwiſe ſuch concealment 
Henzey's cate, {hall be evidence of her having murdered it. 
AP. .  Faurthly, all preſumptive evidence ot felony ſhould be 
4 Rurr. 645. . admitted cautiouſly 5 for the law holds, that it is better 
1 2. that ten guilty perſons eſcape, than that one innocent ſuf- 
2 Hal. P. C. fer. And Sir Hatbet Hale in particular, lays down two 
490. rules, moſt prudent and neceſſary to be obſerved : 1. Ne- 

"37 | „„ : 7 wt 
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ver to convict a man for ſtealing the goods of a perſon unk 
known, merely becauſe he will give no account' how he 4 
came by them, unleſs an actual felony be proved of ſuch 3 
goods: And, 2. Never to convict any perſon of murder 
or manſlaughter, till at leaſt the body be found dead, on (+ P. 37 1 


account of two iuftances he mentions, where perſons were 


executed for the murder of others who were then alive, 


but mifling. | 


Laib, It was an antient and commonly received practice, st. Tr. j,_ 


(derived from the civil law, and which alſo to this day ob- pam. 
tains in the kingdom of France) that, as counſel was not | 
allowed to any priſoner accuſed of a capital crime, ſo nei- Domat. publ. 
ther ſhould he be ſuffered to exculpate himſelf by the teſti- 1 l. 3. 8a l- 


i . Monteſq. Sp. 
mony of any witneſſes. And therefore it deſerves to be of L. 23. 3 


remembered, to the honour of Mary I. (whoſe early ſen- 


timents, till her marriage with Philip of Spain, ſeem to 


have been humane and generous *,) that when ſhe ap- 4 Black. 


pointed Sir Richard Morgan chief juſtice of the common- Com. 17. 


pleas, ſhe enjoined him, „ that notwithſtanding the old 


«© error, which did not admit any witneſs to ſpeak, or any 


other matter to be heard, in favour of the adverſary, 


„Her Majeſty being party; Her Highneſs' pleaſure was, 


that whatſoever could be brought in favour of the ſub- 


* jet ſhould be admitted to be heard: and moreover, 
that the Juſtices ſhould not perſuade themſelves to fit in 


"= judgment, otherwiſe for Her Highneſs than for her ſub- Hollingſh. 
« jet.” Afterwards, in one particular inſtance (when 111 St. Tr. 
embezzling the queen's military ſtores was made felony by | 72. 
ſtatute 31 Eliz. c. 4.) it was. provided that any perſon im- 
peached for ſuch felony, „ fhould be received and admit- 

* ted to make any lawful proof that he could, by lawful 

* witneſs or otherwiſe, for his diſcharge and defence: 

and in general the courts grew ſo heartily aſhamed of a doc- 


* . 


trine ſo unreaſonable and oppreflive, that + a practice was (+ P. 32) 
gradually introduced of examining witneſſes for the pri» * © 


ſoner, but not upon oath : the conſequence of which ſtill, pz, FR 

was, that the jury gave leſs credit to the priſoner's evidence, Co. Car. 293. 
than to that produced by the crown. Sir Edward Coke Int. 59. 

proteſts very ſtrongly againſt this tyrannical practice; de- 5 
claring that he never read in any act of parliament, book - > 
caſe,” or record, that in eriminal caſes, the party accuſed 
ſhould not have witneſſes ſworn for him; and, therefore, 
there was not ſo much as /cin!illa juris againſt it. And the 
V% ( 5 > 4 houſe 


N 
4 


oh i 7 


| See alſo 2 Fal, houſe of commons were ſo ſenſible of this abſurdity; that, 
| 1. E 283. and in the bill for aboliſhing hoſtilities between Eng land and 
ae. Scotland, when felonies committed by Engliſhmen'in gan 
Stat. + Jac. I I. land wei ordered to be tried in one of the thres northern 
=. counties, they infiſted on a elauſe, ang carried it, againſt 
. Jovrn, the efforts of both the crown and the houſe of Lords, againft 
4. 8. 1. 13, the practice of the courts in England, and the expreſs law 
1 of Scotland, „ that in all ſuch trials, for the better diſoo- 
| J en 6 very of the truth, and the better information of the con- 
3 June, 5 ſeiences of the jury and juſtices, there ſhall be allowed 
to the party arraigned the benefit of ſuch credible wit- 
„ neſſes, to be examined upon oath, as can be produced 
« for his clearing and juſtification,” At length by the 
ſtatute 5 . III. c. 3. the ſame meafure of juſtice was eſta- 
bliſhed throughout all the realm, in caſes of treaſon within 
the act: and it was afterwards deelared by ſtatute 1 . /?. 
2. 6. g. that in all caſcs of treaſon ' and felony, all witneſſes 
or the priſoner ſhould be examined upon dai, in liber man- 
ner as the witneſſes again him. 


| 'G P. 33) tBerors we cloſe this introduQory part, it may not be 


amiſs to give the general rules of evidence at one view, and 
to ſay ſomething further pon the weighing ern and 
1 8 1 - 


e 0 one rules of evidente, | 


1. The FIRST general rule is, that you muſt (as bufore 
obſerved) give the beſt evidence of which the nature of the 
thing is capable : the trye meaning of this rule is, that no 
ſuch evidence ſhall be brought that ex natura Rei ſuppoſes 
ſtill greater evidence behind in the poſſeſſion or power of 
the party, for ſuch evidence is altogether inſufficient, and 
proves nothing, as it carries a preſumption with it contrary 
to the intention for which it is produced; for if the other 
greater evidence did not make againſt the party, why did 
he not produce it to the court ? As, if a man offer a copy 
of a deed, or will, where he ought to produce the ori- 
ginal, this carries a preſumption with it that there js ſome- 
thing more in the deed or will that makes againſt the party, 
or elſe he would have produced it; and therefore the 
proof of a copy in this caſe is not evidence; but if he prove 
the original deed, or will, in the hands of the adverſe par- 
ty ; or that it be deſtroyed without the default bf the verſes 


1 ſuch evidence, a ropy will be admitted, becauſe 
| > it 


— 


Rr. a fl no ow to 97 


7 


* 


it is then the beſt evidence z the preſumption of greater evi- 
[dence behind in the party's poſſeſſion being oyerturned by 


poſitive pro. 


in the queſtion can be a witneſs: ſ there is not any rule in 
more general uſe, and none that is ſo little underſtood ; 


we have thereſore endeavoured in this work to explain it, 


H 


and ſet down the ſeveral exceptions to the rule. 
Tbe THIRD general rule is, that hearſay is not evidenèr. 
For no evidence is to be admitted, but what is upon oath; 
and if the firſt ſpeech were without oath, another oath 
that there was ſuch ſpeech, makes it no more than a bare 


juſtice. Beſides, if the witneſs be living, what he has been 
heard to ſay, is not, undoubtedly, the beſt evidence. But 
though hearfay be not allowed as direct evidence, yet it may 
be admitted in corroboration of a wit neſs's teſtimony, to 


a. The sx cond general rule is, that no perſon intergſad a 


G P. 34) 


N l 
e, 


ing without oath, and ſo of no weight in a court of 


Mod. 283. 


WG - 


ſhew that he affirmed the ſame thing before on other oc- 
cafions, and that he is ſtill conſiſtent with himſelf. + - 

So where the iſſue is on the legitimacy of the plaintiff or 
defendant, it ſeems the practice to admit evidence of what 
the parents * have been heard to ſay, either as to their 
being or not being married; and with reaſon, for the pre- 
ſumption ariſing from the cohabitation, is either ſtrengthen- 
ed or deſtroyed: by ſuch declarations, which are not to be 
given in evidence directly, but may be aſſigned by the 
witneſs as a reaſon for his belief one way or the other. But 


in Pendrel and Pendrel, Hil. 5 G. 2. Lord Raymond 


would not ſuffer the wife's declarations, that ſhe ſhould 
not know her huſband by ſight, c. to be given in evi- 
dence *till after ſhe had been produced on the other fide. So 


hearſay is good evidence to prove who is my grand-father, 


when he married, what children he had, + &c- of which it 
is not reaſonable to. preſume I have better evidence. So to 
prove my father, mother, couſin,” or other relation- beyond 
the ſea dead, and the common reputation and belief of it in 
the family, gives credit to ſuch evidencez and for a ſtranger 
it would be good evidence if a perſon: ſwore that a; brother 
or near relation had told him ſo, which relation is dead. 
In an ejectment between the Duke of Athol and Lord 4/b- 
burnham, E. 14 G. 2. Mr. Sharpe, who was attorney in 
the cauſe, was admitted to prove what Mr. Mori bington told 
him he knew, and had heard, in regard to the pedigree of 
the family, Mr. Woerthington happened to die before, the 


trial. 


# 


A. 


* This muſt 
mean if dead. 


Giimwade and- 
Stephens, Kent, 
1697. 


(t F. 35) 
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trial. So in queſtions of preſeription, it is allowable to give 
hearſay evidence, in order to prove general reputation ; and pot 
grinner . Where the iſſue was of a right to a way over the plaintiffi; e e 
Lord Bella. Cloſe, the defendants were admitted to give evidence of a ex; 
mont, Worceſ- converſation between perſons not intereſted, then dead, ice 
ter, 1744. wherein the right to the way was agreed. In @ guare imp 
. dit the plaintiff derived his title from Lord R. on whom he ſu 
Bp. of 2 laid a preſentation of one Knight ; the Biſhop ſet up a title Which 
* 15 5 in himfelt, and traverſed the ſeiſin of Lord R. The plain- dra 
— *-* tiffgave in evidence an entry in the regiſter of the dio- ref, 
ceſe of the inſtitution of Knight,” in which there was a blank Wi fad 
in the place where the patron's name is uſually inferted, Ned 
upon which he offered parol evidence of the + general d ai 
reputation of the country, that Knight was in by the pre- 
ſentation of Lord R. Upon a bill of exceptions, this came 
| vpon a writ of error into K. B. where the better opinion 
P 6 was, that the evidence was allowable ; the regiſter, which mit 
Ev IT 30) was the proper evidence, being filent. A preſentation may end 
he by parol, and what commences by parsl, may be:trani- + 
mitted to poſterity by parol, and that creates a general re- 
_ putation. e. PT ine wi ĩ »: dh bb, LES 2H OR, i=l | 
' 4 The Four Tn general rule is, that in all caſes where ¶ be c: 
a general character or behaviour is put in iſſue, evidence {Wuld 
of particular facts may be admitted; but not where it comes 
in collaterally. This has ſometimes occaſioned a queſt ion 
in Chancery, Whether it were in iſſue or not? As where Ms. T 
Clerk v. Pe- à bill was brought by a kept miſtreſs for an annuity; the ver. 
| riam, 27 July, defendant in his anſwer faid, „She was a lewd woman of ca 
. infamous character before Mr. P. became acquainted Wh! 
8 5 with her;“ and it was holden to be ſufficiently putting 
her character in iſſue, to enable the defendant to prove par- 
ticular facts. But where upon a bill brought by a wife, 
Lord Doneraile, the huſband in his anſwer ſaid, 8“ She had not behaved her- cv; 
v. Lady Done- «+ ſelf with duty and tenderneſs to him, as became a virtu- {Wn ha 
8 % ous woman, much leſs. his wife ;“ this was holden not 
to put adultery in iſſue, ſo as to enable the huſband to Ne w. 
Roberts de, Prove particular facts. In an action for oriminal converſa : It th 
Willes,C. J. tion, the detendant may give in evidence particular fact: Ng upc 
at Hereford, of the wife's adultery with others, or having a baſtard hefore H Late 
1745. marriage; becauſe by bringing the a&ion, the huſband anc 
puts her general behaviour in iſſue. And as the defendant n the 
may examine to particular facts, @ fortiori he may call Mer « 
witneſſes to her general character. So in caſes where the uit 
defendant's character is put in iſſue by the . 
. „ | +> TRE 
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ſſible without it to prove the charge. Yet there is (+ P. 27 
. caſe of that ſort, in which the proſecutor 1s not allowed (t T. 37} , 
examine to any particular fact, without giving previous 1 
ice of it to the defendant 3 and that is, where a man M © | 
indicted for being a common barretor; and the reaſon e 
ſuch indictments are commonly againſt attornies, whoſe | 
fefhon+1t is to follow law-ſuits; and it is a difficult matter 
draw the line between that, and acting as a barretor z 
refore it makes it neceſſary for him to know what particu= _ 
facts are to be given in evidence, that he may be pre- 


red to ſhew, that he was fairly employed in thoſe caſes, 
| Wd aQtcd in his profeſſion. But in other criminal caſes, 
proſecutor cannot enter into the defendant's character, 


leſs the defendant enable him ſo te do, by calling witneſ- 
in ſupport of it, and even then the proſecutor cannot 
amine to particular faQs, the general character of the a 
endant nat being put in iſſue, but coming in collate- 
ly. For the ſame reaſon if you would impeach the ere - 
of a witneſs, you can only examine to his general cha- 
der, and not to particular facts; every man is ſuppoſed 
be capable of ſupporting the one, but it is not likely he 
uld be prepared to anſwer the other, without notice; and 
leſs his general character and behaviour be in iſſue, he 
. The rirr general rule is, Ambiguitas verborum la. 
e verificatiane fuppletur, nam quod ex facto oritur ambiguum, Jones andNew- 
of Wificatione facli toilitur. Therefore, where the teſtatrix Ban, Tr. 24. 
xd iſed her eſtate to her couſin, Jahn Cheere there being 8 1 
i Ih father and ſon of that name, parol evidence was ad- 5 Co. S. P. 
r- Ned to prove + that the ſon was the perſon meant; fer the ( P. 38) 
e, Ir's objection aroſe from parol evidence, and therefore vide Introduc- 
evidence ought to be admitted to anſwer it. So if a tion. . 
n having two manors called Dale, levy a fine of the, R. A. 676. 
nor of Dale, circumſtances may be given in evidence to 0 
ve which manor. he intended; for this is not to contra- 
t the record, but to ſupport it. Lord Bacon, in his rea- 
As Ws upon this maxim, diſtinguiſhes ambiguity into Patent 
re N Latens, and ſaith that Latens is that which ſeems; cer- 
nd and without ambiguity, for any thing that appears 
nt n the deed or inſtrument; but there is ſome collateral 
all W'icr out of the deed, that breeds the ambiguity; but 
he N guitas Patens, i. e, that which appears to be ambiguogs 
m In the deed or initrument, is never helped by . 
1 1 or 
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for it ere in effect to make that paſs without deed, yh 
„the law appoints ſhall not paſs but by deed ; therefore wi 
Church. v. Att. the deviſee's name is totally omitted, paro/ evidence cent 
Gen. 29 Jan, be admitted to ſhew who was meant; and as paroel evie 
1741. per will not be admitted to explain an ambiguity which ii 
Hardw. Canc. fen, much leſs will it be admitted to, alter the appan 
meaning of the will: Therefore where a man gave 

| Lowheld ang thouſand pounds to his brother Job, and in oaſe of 
Stoneham, G. death, to his wife, Lord Chief Juſtice Zee would not faf 
Hall. 1746, proof to be given that the teſtator meant his brother ſhe 
have it only during lite. But where A. deviſed four h 
Lake and Lake, red pounds to his wife, and made her executrix, wit 
Nov. 751. diſpoſing of che ſurplus, Lord Chancellor Hardwicke 
. mitted parel evidence, to ſhew the teſtator meant his 
KFF. 39 ) ſhould have h; for there was + no ambiguity in the 
nor Was it to alter the apparent intent of the teſtator; 

by law ſhe was intitled to the ſurplus as executrix, there 

the evidence was admitted only to rebut the equity. But 

"Brown and Selwin, in Dom. Proc. 1734, the teſtator hi 

ing expreſly deviſed the refidue of his perſonal eſtate to 

execators, one of whom owed him money upon be 

zol evidence was refuſed to be admitted to prove the t 
tor meant to extinguiſh the bond debt, by making the 
igor executor; for that would have been to have alte 
the apparent intent, and not ſimply to have rebutted 


E 
* 


e e en 6. The six rA general rule is, in every iſſue the affin 
e.itive is to be proved. A negative cannot regularly be 
ed, and therefore it is ſufficient to deny what is affin 

Antil it be proved ; but when the affirmative is proved, | 

'=_ + _ other ſide may conteſt it with oppoſite proofs; for. thi 

not properly the proof of a negative, but the proof of { 

. Propoſition totally inconſiſtent with what is affirmed ; «if 

the defendant be charged with a treſpaſs, he need only n 
2 general denial of the fact; and, if the fact be pro 
then he may prove a propoſition inconfiſtent with 
charge, as that he was at another place at the time, or 
like. eee, e 51 : 
But to this rule there is an exception of ſuch caſes wi 
the law preſumes the affirmative contained in the il 
Therefore, in an information againſt Lord Halifax, 
refuſing to deliver up the rolls of the auditor of the ex 
quer ; the court of exchequer put the proſecutor upon 


1 
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negative, viz: that he did not deliver them: ö . 
+ ſhall' be preſumed duly to execute his office till (+ P. 40) 925 


” | 
The Invite ir general rule is, cher no evidences need 
Liven of What is agreed by the pleadings. For the jury 
only ſworn to hot th the Say in iſſue between the parties, 
hat nothing erly before them. In re tom 5, 
defendant Feber ing 5 cattle, damage feaſant in 8 „ 
in quo, as parcel of his manor of X. The plaintiff re- 
d, that it was parcel of the manor of X. and made title. 
it, and traverſed that the manor of K. was the freehold 
de defendant: he was not admitted to prove that K. 
no manor, for that was admitted by the traverſe. 
The jury cannot find any thing agginſt that which the 
ies have affirmed and admitted of record, though the 
h be contrary ; but, in other caſes, though the parties be 
ppped to fay the truth, the jury are not; as in Goddard's , co. 4-. 
; where a bond was dated nine months after the execu- 
and after the death of the obligor. . + Anne, 
n treſpaſs for throwing down and carrying away ſtalls, 2 3 Th | 
o all the treſpaſs but the throwing them down, the de- Note, This 
lants pleaded not gauilty; and as to the throwing them caſe was before 
n, a ſpecial juſtification, and therein 9 both the fat. en- 
throwing down and carrying away; and on the iſſue 20 a ebe 
ted, the judge et the aſſizes would not try whether the ron he 
ndants were guilty or not of carrying away the ſtalls, Qery, as to 
auſe they had confeſſed it by their juſtification; and a segne: 
ion was made for a new trial-; but it was denied, be- 2 
ſe the jury could never find' the defendants not guilty, double, by 
rary + to their own confeſſion upon the record, her (+ P. 41) 


nother iſſue. 5 vuirtue of the 
\ ſtat, viz, not 


y, and 3 1 hin the An admits a part of rents yet 
not plaintiff firſt prove the complaint, and wheres is the difference between the caſes ? 
„The gIGHTH general rule is, that whenſoever a man 
not have advantage of the ſpecial matter by pleading, be 
give it in evidence on the general iſſue. | For example, oo, I. 283. 
annot juſtify the killing another, therefore he may give 


evi 


bs « 
— 
* 


2 R. A. 682. 


s u pecial matter in evidence on the general iſſue, as that 

e Has /e defendendo, Sc. So in trover tor goods, the defen- 1 Jones, 240. 
far, ¶ may give in evidence that he took them for toll, on the | 
 exaral iſſue of not guilty, becauſe he could not plead nz 


it would be otherwiſe in treſpaſs, for taking the: goods, 
ule there he might have pleaded the ſpecial matter. 


If the iſſue be, . Lord "Halves demiſed, 


is Rs; Abe 
706. 


( P. 42) * and iſſue th eon, proof for part ot the cattle only bs 


1 Sid. 5. 


execution, and that the defendant ſuffered them to cc 


March 2 5. 


into the realm in Auguſt, and iſſue thereupon, if it be 


Hob. 53- 4. | 


Cro, Car. 151. 


the obligor was ſeiſed in fee, had iſſue and died ſeiſed, 
that the iſſue died without iſſue, whereupon the land 


Dy. 368, 


heir, he 


the iſſue be proved, it is ſufficient- In an action of 


but proof that he had been taken by a Capias pro fine, o 
a Capias utlagatum, would not maintain the plea. If 


lawry at the ſuit of C. it is ſufficient. 


LES o UCTION.- 1 
9. The ninTH general rule is, that if the ſubſtana 


for cutting down twentyaſhes, proof that he cut ten i 
ficient, for in effect, the iſſue is waſte or no waſte. 
debt upon a bond conditioned to perform covenants, 
breach aſſigned in cutting down twenty trees. So in 
count, if the defendant. plead an account before A. ani 
and iſſue thereon, proof of an account before A. is ſuf 
ent: but if the iſſue were, whether A. and B. were chu 
wardens, proof that one was, and not the other, would 
be ſufficient. | \ 


that A. B. who was not then, but now is, Lord Dela: 

not ſufficient, for whether he were at the time of the de 
Lord Delaware is part of the iſſue. So in replevin, if 
defendant avow damage feaſant, and the plaintiff juſtify 
common, and aver that the cattle were levant and coutl 


2280 


ſufficient. 


+ The plaintiff declared, that he had 7. S. and his wil 


Special verdi& that the huſband only was taken in exe 
on, (it being for a debt due from the wife before cove 
and that he eſcaped. The court held that the ſubſtance 
the iſſue was found, and gave judgment for the plan 


In error to reverſe a fine, for that the plaintiff was be 
ſea, &c. if the defendant plead that the plaintiff rety 


ed that he returned at any time within five years, it i; 
ficient. In debt againſt an executor, the defendant pt 
that the teſtator was taken in execution by a Ca Sa. iti 
proved that he was taken by an Alias Ca Sa. it is enot 


lawry at the ſuit of . be pleaded, and the record prove 


Debt upon a bond againſt the defendant, as brother 
heir to J. S. upon iſſue riens per deſcent, the jury found! 


ſcended to the defendant, as heir to the ſon of his brotl 
and the court held that the iſſue was found againſt the pi 
tiff; for the defendant had nothing as immediate heir i 
brother, and if. the plaintiff would charge him as collal 
ought to have a ſpecial declaration. 


oy 


+ 
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But if C ſettle an eſtate upon himſelf for life, remainder 


* 


is firſt and other ſons in tail, remainder to 3 Oh . 430 


t heirs, and enter into a bond and die, leaving a ſon 


dies without iſſue, whereupon the uncle enters, he 


ſelf heir to him who was laſt actually ſeiz es. 
is neceſſary towards the better comprehending of this 

to ſee in what caſes modo et forma is of the ſubſtance 
ie iſſue, for where it is, it muſt be proved. 


modo et forma is mere form, and need not be proved 


z 


be charged as brother and heir of 4. for he muſt make 


Carth. 126. 


(here the iſfue is joined on the point of the. action, cy, 1, 28, 


here a demandant in caſu proviſo counts of an alienation =_ 


& and the tenant ſays, non alienauit modo et forma, 
the jury find (or evidence is given of) an alienation in 
it is ſufficient, for the point and giſt of the writ is, 


ther tenant in dower(alienated to the diſheriſon of the de- 


dant.' So in repleuin, where the defendant avowed the 


ng as a commoner, damage feaſaht, the plaintiff in bar Hob. 22. 


I. S. was ſeiſed of an houſe and land, whereto he had 
mon, and demiſed unto him the thirtieth of March, to 
from the feaſt of the Annunciation next before for a year, 


defendant traverſed the leaſe modo et forma; the jury. 


id that J. S. made a leaſe to the plaintiff on the twenty- 
of March for one year, and though this was not the 


leaſe as pleaded, for this began on the day, and the 


r from the day, yet the plaintiff had judgment; for the 


ance of the iſſue was, whether. the plaintiff had ſuch a 


as by force thereof he might uſe the common. + Yet ( 


uſt not depart altogether from the form of the iſſue, as 
had been found that he had a right of common by leaſe 


another. 


+ P. 44) 


brought an action upon a promiſſory note of thirty Langdon v. 
ids, to which the defendant pleaded, that the plaintiff Knight. 


indebted to him in a large ſum, ſcilicet ſixty pounds, 
h far exceeded the damage laid in the declaration; the 


iiff replied, that he was not indebted to the defendant. 


f 


e ſum of ſixty pounds mode at forma, and on demurrer 
che plaintiff might, for any thing appearing to the con- 


in his replication, owe the defendant fifty nine pounds, 
een ſhillinge, and eleven pence halfpenny; and there- 
it was inſiſted, that he had tendered an immaterial 


the court held that the ſubſtance of the replication 


that the plaintiff was not indebted to the defendant in 
ch as would exceed his own demand in the decla- 
and that was the queſtion for the court and jury. 
her he were ſo indebted to the defendant as to exceed 


tis 5 
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INTRODUCTION 2 
| his demand, and not preciſely how, much; and a calc Mee, 
Joy-v. Roberts, Cited by Mr. Filmer, which was allowed to be law, when b, 
Tr. 5 & 6G. 2. debt upon bond, conditioned to pay one thouſand pou 
in Scac. the defendant pleaded that at the time of the bill, the ply 

| tiff owed the defendant fifteen hundred pounds, to Mel 

the plaintiff replied, that he was not indebted to hin 
fifteen hundred, pounds modo et forma as alleged, and i atis 
thereon; and verdict for the plaintiff; and upon motion Nfatis 
| arreſt of judgment, one queſtion was, whether the K. 
x Salk. 260. were well joined, and the court held it was. WH anc 
(F P. 45), t Covenant by a leſſee againſt his leſſor, and breach; f 
ſigned on the covenant for quiet enjoyment, for that the oth 
ſor ouſted him, · the defendant pleaded, that he entered Nati 
diftrain for rent, and traverſed that he ouſted him de poli 
miſſis ; the plaintiff demurred, for that he did not tray es h. 
that he ouſted him de premiſes, or of any part thereof. f th 
per curiam the plea is good, and proof of any part, hadi pon. 
plaintiff joined iffue, would have been ſufficient. - oth 
Co. L, 282. But when a collateral point in plcading is traverſed, tht a 
mode er forma is of the fubſtance of the iſſue, and mul erec 
proved; as if a feoffment be alleged by two, and thihe « 
traverſed modo et forma, and it is found the feoffment 
one, there modo et forma is material; ſo if a feoffment 
pleaded by deed, and it is traverſed ab/qze hoe qued ferffi 
modo er forma, the jury cannot find a feoffment without dn 
But though the iſſue be upon a collateral point, yet if} 
finding part of it, it ſhalf appear to the court that noh 
5 action lies for the plaintiff, no more than if the whole 
been found, there mado ef forma are but words of form; 
in treſpaſs, quare vi et armis, if the defendant plead thai per 
ptarntiff holds of him by fealty and rent, and for rent Wi 
hind he came to diſtrain; and the plaintiff deny that 
holds of him mods et forma, and the e (or evide 

9 


prove) that he holds of him by fealty o the writ Þ 
abate ; for bY the ſtatute of Marlb. c. 3. no tenant can mi life. 

tain treſpaſs againſt his lord, ſo the matter of the iſſue 1 
| whether he hold of him or not; but it would have Mi 
(+ P. 46) otherwiſe in replevin, for there the avowant + being to 
a return, muſt make a good title in omnibus. | | 

W 1 . (.) Of the werghing of evidence. 

3 We come now to fet the ſeveral bounds of credit 
where there are contrary proofs. „ 
In contrary proofs, if men's fwearing can be recone 
ſuch interpretation ſhall be put upon it, as may make 


„ INTRODUCTION. 


eee, becauſe every body ſhall be ſuppoſed to ſwear the 
end, and no man ſhall be intended to ſwear a manifeſt 
uWury 3 therefore that - conſtruction ſhall be taken that 

ad make them agree, rather than fuch whereby they | muſt 
oe... ne T 
un ne ive witneſs countervails the proof of feyerat * _. 
1 iative, becauſe the affirmative may ſwear true, and the 
on Native alſo; for the negatives may commonly be, that 
i know not of the matter; the arm ative ſwears that it 

and fo the affirmative may be true, and the negative 
c\W; for the thing that the one ſwears may be true, though 
he other knew nothing of the matter; but where the af- 
red ative and negative oppoſe each other in contradictory 
* poſitions, the evidence is to be weighed according to the : 
. ͤmo:m ]“ ET OE 
f. chere be two witneſſes againſt two, and therefore no 
1ad Wponderating as to their number, they are to be weighed 

o their credit. c * | 5 

„ Mf a witneſs be produced, and another be produced, as to 
nul credit, his credit is leſſened in proportion to the credit 
ths he oppoſite witneſs. x 8 
nen lf a witneſs be produced, and another be produced in de- ( P. 47 
Gion of his credit, and a third be produced to ſupport 5 
credit of the firſt witneſs, his credit is to be ſupported in 


t «Wportion to his own credit, and that of the third witneſs 
t if le ſecond. A „ rr 
no ſhe credit of a witneſs is to be judged of from his ſtate 
ole Wi dignity in the world, for men of good circumſtances 


ſuppoſed not to be ſo eaſily induced to commit a mani- 
perjury, as thoſe in a penurious fituation. Their cre- 


ent Ws alſo to be taken from their principles, for men atheiſ- 

that Wal, and looſe with regard to oaths, are not of the ſame 

videWdit as men of good morals and pure converſation. 

tu Mrbeir credit is likewiſc to be eſtimated from their perfect 

n niifference to the point in queſtion ; for we rather ſuppoſe | 
ſlut favor and regard to a relation, may draw 4 man into 


jury, than that one wholly indifferent and unconcerned 
ald be guilty of the crime. „ 
fwitnelles are equal in number and credit, theit diſcern- 
nt muſt ariſe from their ſkill, and will appear from the 
ons and accounts they give of their knowledge ;. for if 
gives more plain and evident marks and ſigns of his 
ledge than the other, he is rather to find credit; for 
memory on the other fide. ſeems more defe dive, and 
B : > an therefore 


3 


* Eee q before „. N in N Litehe or 
no . were ſworn again the King 3 and 

8 5 ſeemegao be, becauſe men thought it an 3 of pi 
Ter. 42, (fave the Nite of 4 man, and therefore might ſtretch. 2 | 
Bulk. x * beyond their, knowledge, and for that reaſon were not ada n 
p. 2 ted to hurt their conſciences by ſwearing ; and thetefof 
2, lod. 75. ſcemed hard to make any ele rule of law to depteti 
_  -..  theit aſhrmation, as if of leſs value than an oath; for 

| party affirming declared he was willing to take his oath, 

+ Vide laſts; could not be admitted * ſo no advantage ſhould be tal 
Sd. 21. of the authority of an oath: aboye that of a naked affirmaii 
dior that wete 2 turn the rules of law into oppreſſion and 
j: where. there was only. judgment of member, th 
-,  — Withielles were to be admitted againſt the king, becauſei 
| w. m. , Feaſon of the rule did not extend to ſuch caſes. But 
: 7 e. 3. 

{ 1 Ann, fl. 2. by: ſtatute law, in caſes of treaſon and felony, t the win 
. 1 againſt; the King are admitted to their oaths, be 
OS this rule was abuſed in the late reigns, to derive a credibi 
e the King's, wieneſſes, as being upon oath, though 
+3 | tradifted 105 wen EY Getter: ara Re their words 285 
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a. Wien 1 n to "uy 1 
hat. N z they are, as defined by the civilians, Co 
6.1. E. 159. ture ex certo proveniens que alis addutto pro veriiati 
; | When the fa itſelf cannot be proved, that ul 
er comes neareſt to the proof of the fa is the proof of the 
Gr. P. 49) cum/fanices that neceſſarily and uſually attend + ſuch facts, i 
TY theſe are called preſumptions, and not-proofs ; for they ſt 
3 inſtead OS the proofs of a fact till the contrary be proved 
" rinft,6:b 1 _ ons are twofold, violent, or only probe 
; P. c. for light a preſumptions weigh pay and therek 
7 the need not be taken into conſideration. 
Co. Lit. 6. & violent preſumption, and that is, when eireuniſtan 
| are proved that do neceſſarily attend the fact. As if an 
be found ſuddenly dead in a room, and another be | Iu 
Saw. out in haſte, with a ay Wet T 
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P 


ent preſumption that he is the murderer, for the blood; the 


weapon, and the hafty-flight, are all the neceffary 6on- , 


comitants to fuch horrid facts, and the next proof to the 
fight of the fact itſelf, is the proof of thoſe circumſtances 
that do neceſſarily attend fuch fag. I a man gives a re- 
ceipt for the laſt rent, the former is preſumed to be paid, 
becauſe a man is ſuppoſed firſt to receive, and get in the 
debts of the longeſt ſtanding. But the proof is much ſtron- 
ger if the receipt be in full of all demands, for then it is 
plain, there were no debts ſtanding out; and if this be un- 
der hand and ſeal, the preſumption is ſo violent, that the 


law admits of no proof to the contrary ; becauſe that were O. L. E. 161. 


to let a man invalidate his own deed, which our law doth 
not permit; for here, though the payment of the money 
is not proved, yet the acquittance is proved, which could 
not be without ſuch payment. Every preſumption is more 
or leſs violent in proportion as the ſeveral circumſtances 
ſworn to, do uſually, mote or leſs, accompany the fact to 


he proved. If there be+ an old deed, and poſſeſſion has (f . 50) | 


always gone along with that deed, it 1s a violent pre- 
ſumption of a right, although livery be not aQually proved; 
for notwithſtanding the fact of livery is not proved, yet the 


eireumſtances uſually attending ſuch a fact are really prov- 


*. that is, the old deed, and the conſequent poſſeſ- 
on. | x 19 5 = 8 

With reſpe& to probable preſumptions, every caſe mult 
ſtand upon its own circumſtances, and it would be an end- 
leſs labor to enlarge upon the ſubject; but various caſes ' 
will be found in the courſe of the work, ſerving for ex- 
amples, 3 0 


La) OF WRITTEN EVIDENCE. 
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I. PUBLIC, which is twofold. 
(..) Recorps. = | 
+ ..) Wines not or REgcokv.,. 
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a PUBLIC WRITINGS not! &, 

| RECORD, are "© a 

r.] Decrees in Chancery. LS 

.] Bills in 3 Lalit 

| Anſwers. + | T7 go 

4] Depoſitions. 1 IIS ” 
51 2 in Equity and Low. 1 ö 
381 roceedings in the Spiritual and other cu | fee 
7.1] Rolls of Courts- Baron, Sc. s LJ 


8.1 Regi ſters, De. a 

'P The Pope's Licence and Bull. A. 

10] PunLic Books, &c. ſuch as Dania Book= ner 
Books in the Herald's Office—The Navy and other Puli f 


Offices —Surveys—Terriers—General Hiſtory —and Invent" 
DE 2 2 &c. 2000, by Sheriffs. 7 5 5 
1 PRIVATE WRITTEN EVvIDEN CAI 
© . 2 This is twofold. Pix pea! 
. (1. „Warmes uxDer Sr a. don 
61.) Warrmes without SEAL. | 0 2 
44 
#(1.) Warrixos UNDER SEAL, are on 
harters and Deeds between party and . ; Dau B 
Pall, 2 and Bills Penal, Ce. jut 
(11.) Warrines without SeAL, a are pr. 
Lt.] VVills. tor 

f2.] Policies of Inſurance. of \ 
145 Bills of Exchange. 8 7 the! 
4-] Promiſſory Notes. reaſo 
225 ane N ritings without, Seal Hs rin ade 0 (er 
on n 
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1 OF REC DES. 
. 4 Act, of Parliament. . 
They are public or general, and private of par- 


„. 


. 


a 
be oY 
-' 4 
ö % 
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2.]. Other Records, c. of various hinds, 5 
3. | Common Recoveries to bar entails. 8 
10 © [4] Fadgments, as Verdicts, Nonſuits, e. 

| © £5] Fries. e NDS Yb 


* 


GENERAL OB8ERvaTIONS.' 


' Before we enter into conſideration of the ſeveral kinds of 
tecords, it may be proper to ſay ſomething of the nature 
of records, and of copies being evidence. * WR, > 3M 
Records are the memorials of the legiſlature, and ofthe g Ars 
King's courts of juſtice, and are authentic beyond all man- _— 


CE Wncver be proved per notiora, for demonſtration is only To — = 
5. © | 


* 4 
4 
3 by, — * 
m6 ; 
7 7 


(+ P. 53) 
= 
tions. . =” „ br 
Du But records being the precedents of the demonſtration of 
juſtice, to which every man has a common right to have re- 
durſe, cannot be transferred from place to place, to ſerve 
private purpoſe, and therefore they have a common repo- 
\ Witory, which is in the Treaſury at VMeſiminſter, from whence 
\ hey ought not to be removed but by the authority of ſome 
ther court; and this rule of law is plainly agrecable to 
reaſon and juſtice {+ for if one man might demand a record 
2dr. eo ſerve his own purpoſe, by the ſame reaſon any other per- 
en might demand it, but both could not poſſibſy have it at 
Ae lame time in different places, and therefore it muſt be 
5 A i — © kept 


# 


kept in one certain place, in common for them both; be. 


great danger of being loſt, and conſequently it is on all 

hands 1 that theſe e of juſtice ſnould be 

fixed in a certain place, and that they ſhould not be trans 

ferted from thence but by public authority from ſuperior 
juſtice... | „„ 5 

10 Cb. 93, FR Therefore the copies of records muſt be allowed in evi- 

3 dence, for ſince you cannot have the original, the beſt evi. 

dence that can be had of them is a true copy; and the rule 

of evidence requites no farther than to produce the beſt of 

| 8 which the nature of the thing is capable; for to tie men up 

Z- to the original, whith is fixed in one certain place, and 

5 cannot be had, is totally to diſcard their evidence; but it 

were very hard and injurious to prevent the beſt and moſt 

N authentic teſtimony from being evidence, becauſe it is fo 

P. 54) guarded + and confined by the law that it cannot. itſelf 

: be had or produced; if that were fo, then the rules of law 

and right would be the authors of injury, which is the 

3 higheſt abſurdity; for in many caſes, juſtice muſt fai 

1 without proof r AC the records, when themſelves cannot 

2 Bac.Abr.z08. But a copy of a copy is not evidence; for the rule de 

Skin, 174. 534: mands the beſt evidence of which the nature of the thing ad 

mmits ; and a copy of a copy cannot be the beſt evidence, 

for the farther off a thing lies from the firſt original 

truth, ſo much the weaker muſt the evidence be; and 

therefore a true copy muſt be given in evidence, which 

reduces it to its firſt and beſt certainty : beſides, where you 

would give the copy of a copy in evidence, there muſt 

de a chaſm or gap in your evidence, for if you have the ficll 

copy, and by oath or otherwiſe prove that a true copy, then 

the ſecond copy is altogether idle and inſignificant ; it you 


" 


% 


9 firſt was a true copy, becauſe it is not there to be ſworn to, 
. and conſequently it is not proved in court, and then it 
is not evidence, and of courſe the tranſcript of that which 
is not in itſelf evidence, cannot be given in evidence 
Vide farther infra. | * f 
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Lie 7 - ”fides, theſe records, by being daily removed, would be in 


W_ + ; have only the ſecond copy, then it.cannot appear that the 
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vi- PHBL are the memorials of ties 3 and 10. 1. E. 10 
therefore of the higheſt and moſt abſolute proof ; B. M. P. 224. 

ule and they either relate to the kingdom in general, and then _ 5 

of {Ware called generg/ acts of parliament, or only to the concerns 

up Nof private perſons, and are thence called private acts. A G. L. E. 47. 

and general act of parliament is taken notice of by the Judges or Hob. 227. 

u jnry without being pleaded; but a particular act of parlia- N 8 
ment is not taken notice of by the court, without being plea- be 336. 
ded; for the court cannot judge of particular laws, which Plowsd. 65 a 
do.not concern the whole kingdom, unleſs. that law be ex- . | 
hibited-to the court; for they are obliged hy their oaths to Gro. "gh be; 
judge all matters coming before them ſecundum leges et con- 5 Co.2, 
uetudines Anglie, and therefore they cannet be obliged ex 
eie to take notice of a particular law, becauſe it is not 
Lex Anglia, a law relating to the whole kingdom, therefore, 


1 


de- Nike all ot her private matters, it _ be Eg before them | 

x ad 0 judge thereon. + 

nce, ut a private act of parliament, or any ether private re- Hob. $27. 

zin ord, may be brought before the jury if it relate to the iſſue Cro. * 113. 
and In queſtion, though it be not pleaded, for the jury are to 

hich Mind the truth of the fact in queſtion, according to the evi- 

you ence laid before them; and therefore if the private act 

muſt Wrought before. them doth evince the truth of the matter in 


veſtion, it is as proper evidence to the pad, as * re: 1 
rd or evidence whatſoever. - 

Since + ſuch records are authentic, it is the propereſt (+ P. 56% 
of evidence ; there was an antient error on this ſubject, Hob. 22 
unded upon a notion that the jury could not find an at 
en u parliament, or other matter of record, which is falſe, 
which r the allegata to the jury, ſays Hobart, is every thing that 4 
ener ay be offered in evidence relating to the iſſue. As if gb. 3 4 

e iſſue were, whether ſuch lands were within certain let - Licet. Dy. 129. 
's patent granted by King H. 8. the defendant may ſhew B. al. contr: 
e ſtat. 35 H. 8. which enacts, that Jands ſhould paſs, 
withſtanding any 'mis-recital, and that by this means, 


#4 ) eee the mig-recital, the lands were within the 
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8 Inn Law or EVIDENCE. S8. 1. 
F grant z for though this be a private ſtatute, yet ſince it re- 
_ lates to the iſſue, it may, like all other matters, be given 
2 "in evidence, for: the ſtat. is produced to prove, that not. 
withſtanding the mis-recital, the lands might be compriſed 
in the grant. . | N 
On an attaint à particular act of parliament cannot be gi - 
ven in evidence that was not given in evidence to the petit 

| Jury, for fince on the attaint, the former verdict is called 
Mo in queſtion, and the jury puniſhed for the iniquity of that 
3 verdict, it follows of courſe that no more evidence can be 
given than was offered to the petit jury; for they could 
not form any judgment but upon the evidence offered, and 
therefore ought not to be called in queſtion upon different 


2 Fi 
4 
3 
8 
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by | evidence. | 

Hob. 2279, But a general ftatute may be offered in evidence to the 

= 8 jury in an attaint, though it was not offered in evi- 

-  .— denge to the petit jury, becauſe of a general law, ever 

| perſon who lives under it, is ſuppoſed to take notice, and 

GB: 57 ) conſequently the firſt jury + on the decifion, were obliged 

co underſtand it; otherwiſe they ought to have referred itt 

back to the deciſion of the court; for when a jury take upon 

them to judge of the whole matter, they at their peril d 

take upon themſelves the'underſtanding of the law; and i 

- the petit jury have judged without being appriſed of the ge 

neral law of the kingdom, as they ought to be, yet, tha 

may, nevertheleſs, be offered to the grand jury, who ma 

be made ſenſible ob. ſuch general law, on which their judy 

ments mult de founded; oo = Heme 2 17 2 be IR 

Fhe diſtinction between a general and a particular l. 

„ is; whatever concerns the kingdom in general, as befo 

's caſe, obſerved, is a general law, and whatever concerns a pat 

_ . cular ſpecies of men, or ſome individuals, is a ſpeciale 

puarticalar law, and muſt be pleadee. 

Bob, 27. From this definition it is plain, that the ſame law ma 

: be bath general and particular in different parts; ex. 

3 Fac. 1. againſt recuſants in general, in diſabling the! 

to preſent ; yet the clauſe giving their preſentations to tt 

13 univerſities is particular, and muſt be pleaded or found. 

* 4 Co. 6. A law which concerns the King is a general law, becau 
Doc. placit. the head and union of the whole commonwealth. 


A 


* 


f In 1 A law that concerns all lords is a general law, becauſe 
Hock. placit. concerns the property of the kingdom, it being all hold 


TT under lords, either mediate.or immediate. But a law th the 
20 Ed. 4. 7. a only concerns the nobility or lords temporal, i 


—— 


1. 1. "a za or "EVI 


Wu eee in rolates-to- — 0 ber gun „* 
ſons, 86 if + «law n ſuch or ſuch pro- 0 +P. 4 
ceſs. Lat. 4 : „ 

ol F 2 Jinwvrlaed to the body of the pee £ ©. * bs 8 


ed Tes. 

it would be deemed a general law, for as ſuch they 4; Tonk, _ its * 
1+ are part of the legiſlature; and nm 10 the coat f Ta. + $, b. 4 
tit WM tutions is a general la. u. N. P. a3. 
ed That which relates to all officers in geberal, is a general 4 Co, 76. a. 
at h, becauſe it concerns the univerſal adminiſtration of Dod. placit. 
be joſtice, as the ſtat. of Weſt. 1. 3 £9. 1. cap. 26. that Ne,, 


ſheriff or ot her officer ſhould e. a reward for his office. 
nd But if it relates only to particular officers, and; not 2 76. 
ent to the miitatien how e 75 it 1s A ene 337 LI 
the What relates to all ee perſons, is a general law, in 4 Co. | 
much as the religion of the kingdom is the general con- 3 C0. 4. 
tern of the whole kingdom, ex. gr. the 21 H. B. 13 Hl. 6 | 
10. 18 El. c. 11. But what relates to one ſet of ſpiritual _ _ 
perſons, 15 Particular, as the act of the 1 El. c. 19. of- Bi- 1 
hops leaſes. : | : 
An act that comprehends all des is —— beogule 4 Co. 76, b. 
trelates to traffick in general; but an ad 4het relates on- ; 
y to-grocers or — & c. is particular. 1 N 
Let the matter of a law be as ſpecial as it may, yet, 4 Co, 16. 
it relates equally to all, it is a general law; but 2 "— 
lating to ſome counties or pariſhes, is ſpecial: | | * 
Though it be regularly true, that a 3 io wal 2. N. F. 225 * 
"ot be taken notice of, unleſs it be ſhewn, yet it will be bus, 27 __— 1 
herwiſe in caſe ſuch private law be recognized by a pub- 2. K. 5. 8 
c one. Ex. gr. the 23 H. 6. c. 9. relative to + ſheriffs (+ 9) 
ends, is a private law ®, yet 4 Ann. c. 110. 4.20. 3 go _— 
nabled the ſheriff to aſſign ſuch bond, the court muſt take boe ? B 


tice of the law that enables him to take ſuch bond. ſeemed to * 1 

mil This doctrine is now fully eſtabliſned in the Caſe of e 1 

. | wuel, 7 82 ©. Bs v. poſt C. 185 h A T 22 * 
| | ; | - 38. G. 3. 
bh ©. f 9 . 

d. 5.) Where both public and aries haue ma be pleaded. THER RE. 

el 85 1 


There are ſome caſes in which both public and private 


auſeſÞtutes ought to be pleaded; and that is when they make 

holdeÞid any legal ſolemnities; for in this caſe the gonftruftion — _ 
ww th oO law as, not __ Town contraQs ſhall be deemed — 
arti | e 
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perfect nullities, but that they are voidable by the partic; nd 

13 prejudiced: by ſuch contracts; and one reaſon of the con · 

in laing. ſtruction ariſeth from this rule of expounding all ſtatutes, Inis 

L/ Jut an. that Dnrſquis poteft renuntiare Juri pro ſe introdutio—where Ine 

} 1 any perion has benefit by a law, he may renounce that be. i 
B 


niefit if he will, and refuſe to take any advantage of it; 

* but if theſe acts were conſtrued perfect nullit ies, that rule 
muſt be laid aſide, and the party muſt: receive benefit by Mai 
5 _ e whether e, or not; and therefore ſuch ad: Ne ſe 

parliament muſt be pleaded, that the party may a 

to take the benefit of — *** 8 ' 4 "ſi 
Another reaſon of this conſtruction is, that as what ſhall 
conſtitute the ſolemnit ies of a contract is matter of law, ſo Mf 1: 
it is matter of law how theſe ſolemnities ought to be de. Nen 
| > - | \ feated and deſtroyed ; and in as much as it is matter of law ſa (pi 
(+ P, 60) by what ſolemnities a contract + is to be conſtituted, there- 0 
fore, when an action is to be founded upon any ſolemn po. 
contract, that contract ought to be offered to the court ; hat 
now it would be prepoſterous for the law to require that the he p 
contract ſhould be offered to the court, that it may appear | 
to be legally made; and yet that it ſhould not require it By 
to be offered to the court, that it may appear how it is de- Nroſ 
feated; both certainly muſt be determined by the ſame ju · In ev 
dicature, for it is abſurd to ſay that the court ſhould deter · No the 
3 mine that the contract was lawfully made, and that the ju- {Wicien 
ry ſhould determine that it was lawfully defeated : It is for MWpught 
Ce, 119. this reaſon, that you cannot give the act of Queen. Eliz. ike fuß 
ob, 72, 166. touching uſurious contracts in evidence on the general iſſue, Af 


ay though a general law; but it ought to be pleaded. al iff 
Whelpdale's So the 23 H. 6. c. 9. of ſheriſfs bonds cannot be given in hot g. 
caſe. evidence on the general ifſue, but it ought to be avoided by Mound, 


£7 119. pleading. 655 a 3 
. N Since 4 Ann. c. 16. f 20. the condition appears upon the ri. 
57. cord, and advantage may be taken in arri of judgment, af. (o 


. 5. 
Samuel atig- ter verdid? upen non eſt ﬀatum, - 
22 126-4 So a fine is made void by the ſtatute of Meſimin ſter 2. 1} Of 
G. 3 vias Ed. 1. c. 1. but conſtrued only to be voidable. And a reco- 
poſt. CeI. Ii. ] very by a wife with a ſecond huſband made void by 11 H. 
2 Inſt. 336. 7. c. 20. but conſtrued only voidable. „ 
7 oy 4, If an action or information be brought on a penal ſtatute, N up 
a Reb. 54 and there is anotber ſtatute that diſcharges or exempts the 
683. G. L. E. defendant from the penalty, this ought to be pleaded, and 
„n cannot be given in evidence on the general iſſue ; for the 
. (+ P. 61) general iſſue is but a + denial of the plaintiff's ann 
: Fe : | an 


and the plaintiff has proved the defendant guilty, when he 
h proved him within the law upon which he hath founded © 

his declaration; ſo that the plaintiff hath performed what = 00 

e hath undertaken ; but if the defendant would exempt 

himſelf from the - plaintiff's charge, he ſhould not d 

ny the declaration, but ſhew the law which diſcharges him. . 


But if there is any thing in the ſame ſtatute on which the Hammond / 
aioon, &c. is founded which diſcharges or exempts the tam v. Tayler, 
t: ſdcfendant, it may be given in evidence, if by another ſta- Hard. 233 


ute it muſt be pleaded. Per Hale, ab. Baron. 


Another difference is taken between where the ſaving pro- * Ab. 


ll iſo in a ſtatute is matter of fact, and where it is matter 
ſo f law; for when it is mere matter of fact, it may be gi- 
c- Nen in evidence ; as if an action of debt be brought againſt 
* ſpiritual perſon for taking a farm, the defendant pleads 


e. Nod non habuit nec tenuit ad Firmam contra formam Statuti. 
in Upon this iſſue joined, the defendant may give in evidence, 
ti bat it was for the maintenance of his houſe, according to 


he proviſo of the ſtatute, for this is not againſt the ſta- 


ar ute. | | 

it But upon an information on 5 Z. 6. c. 14. againſt in- og Obs 
lc- Werofling, the defendant on the general iſſue, cannot give 

u- {Wn evidence a licence of three juſtices of peace, according 

er · No the proviſo in the ſtatute, becauſe whether there be a ſuf- 

ju- Nficient authority given, is matter of law, and therefore 


dught to be pleaded, and cannot be given in evidence. Vi- 


iz. * ſupra. & 54) 3 a | ; ; : * Jones E 
e, A ſaving proviſo may be given in evidence on the gene- 5 


nl iſſue, becauſe if the + party be within the proviſo, he is P. 62) 
b ot _— on the body of the act upon which the action is 7 | 
/ Wounded, . | 


* 


2 on 1 
afe le) Farther as to what js evidence of alis of parliament. 
N Of general ads of parliament the printed ſtatute book is 0. L. E. 10 


Hedence; not that the printed ſtatutes are perfect and au - Tri. per pais 
entic copies of the records themſelves ; but every perſon 232. v. 1. Stra 

te, ſuppoſed to know the law, and therefore the printed ſta- wo” r 

he tes are allowed to be evidence, becauſe they are the hints | 

nd! that which is ſuppoſed to be lodged in eyery man's mind 

he ready. | bs . 5 
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Goodright v. 
Sumer, M. 7. 
68. 2. C. B. 

B. N. P. 226. 


ca K. B. 216. 


B. R. P. 194. 


* 


2. x. P. 226. þ 
| 

compared with the parliament roll; for private ſtatutes d 

not concern the kingdom in general, and therefore no ma 


general laws which are ſet up as the regulation of their om 
actions, and conſequently the private ſtatutes are no int 
mation to what is already known, but they arc the rut 
that relate to the private fortune of this or that particulg 


proved with the ſame precifion as the copies of all othe 
records, for they are not conſidered as already lodged inth 
minds of the people, „%% 

Ca. K. B. 216. However, a private act of parliament in print that cot 

- (t P. 63) cerns a whole country, as the + a& of Bedford levels, fn 


for the King at any time within two years after that Je- 


. " 4 : ; ; x | 
. - x 2 ES 3 . 2 ; ; * 5 8 - : 
THE LAW' OF EVIDENCE. Eves. is 
\ | | 8 ; 


But in private acts of parliament the printed ſtatute boi: t 
js not evidence, though reduced into the ſame volume vi id 
the general ſtatutes; but the party ought to have a coll + 


is underſtood to be poſſeſſed of them, as they are of tha 


man, which no one elſe is under any obligation to unde th: 
ſtand or take notice of, and therefore they ought to þ 


rebuilding Tiverton, c. may be given in evidence withouſfWanc 
comparing it with the record. And theſe things are th 
rather admitted, becauſe they gain ſome authority from io 
ing printed by the King's printer; and, befides, from Ms 
notoriety of the ſubject of them, they are. ſuppoſed not i ere 
be wholly unknown. And for this reaſon printed copies in 
other things of as public a nature have been admitted i nſt 
evidence without being compared with the original; as th 
printed proclamation for a peace was admitted to be rea 
without being examined by the record in Chancery. mit: 
qu. and if evidence, whether it ſhould not be proved to han 
been printed by the King's printer ? e 


0 ' 


(d.) General rules concerning actions upon penal ſtatutes, lead 


By 31 El. c. 5. it is enacted, that all actions, c. brough 
for any forfeiture upon any penal ſtatute made or to Wl... -, 
made, whereby the forfeiture is limited to the King, ſha 
be brought within two years: and all actions upon any pe 
nal ſtatute, the benefit whereof is limited to the King and 
to the proſecutor, ſhall be brought within one year. 
And in default of ſuch purſuit, then the ſame to be brovg® 


ended. And if any ſuit upon any penal ſtatute made oi 


be made, except the ſtatute of tillage, ſhall be brought ® 
i del 


26,1; THE LAW OF EVIDENCE. 
T- wy * 0 


the time in that behalf before limited, the ſame ſhall be“ . 
did and of none effect. CSS et · ͥͥ0»³»•»³ÄA˙¾ een $i) 
+ Upon this ſtatute it hath been holden. © * (F Pe 64) 1 


24 — 


1. That if any offence prohibited by any penal ſtatute be 8. 
ſo an offence at common law, the proſecution of it as an: 
Fence at common law is not reſtrained by this ar. 
2 That the defendant may take advantage of this ſta- Noy. 
te on the general iſſue, and need not plead it. ct 
3. That the party grieved is not within this ſtatute, but 6c, 233 
ay ſuc as before: but quere, where the ſuit is firſt given Ld. Raym. 78, 
the party grie ved, and then to the common informer? | | 
On a caſe reſerved it appeared that an action of debt was Lookup who, 
ought on 9 An. c. 14. by a common informer againſt Sir 1 2's 
2 for winning 5251. of G. * At cards. The money Mie. 2 Þ 

as loſt and paid 11 March, 1757, and the original not. * 
ted out till Michaelmas, 1762. The court of C. B. held it 

caſe'within 31 El. though the action given in the firſt in- 

ance to the party grieved, and afterward to the common 

former, for himſelf and the poor of the pariſh : for ſuch 

tion would have been within the ff. 7 H. 8. and 31 El. 

as made to narrow the time given by that ſtatute, and 
jerefore could never mean to leave any actions unreſtrain- 

in time; the. latter part of the clauſe muſt therefore be 

— mend toten TR 3 
It has been determined that ſuing out a latitat within the Carth. 232. 
ar, is a ſufficient commencement of the ſuit to fave the . 
mitation of time : but if the writ was not ſued out till Morris and 

er the year, though by relation it would be within yt ny 3 
me, the plaintiff ought to be nonſuited. EO TE of 

+ If two actions are commenced upon a penal ſtatute, p. 6 
zunded upon proceſs teſted the ſame day, and one action 4 . 5) 
leaded in abatement of the other, the real day of ſuing 3 Om 
3 proceſs (though out of term) may be ſhewn in 2 
cading. | | | 
By 11 Fac. 1. c. 4. all offences againſt penal ſtatutes, for 

hich any common informer may ground an action, Sc. 
fore Juſtices of aſſize, c. (except offences concerning 
cuſancy or maintenance of the King's cuſtoms, or tran- 
porting gold and filver, ammunition or wool, Cc.) ſhall be 
ommenced, ſued, tried, recovered and determined by ac- 

on, Sc. before the juſtices of aſſize, &c. or before juſ- 

ces of the county, &c. and the like proceſs in every po- 

ular action, &c. ſhall be, as in actions of treſpaſs, vi et 

rmis at common law, and in all ſuits on penal ſtatutes, 
7 | EL © the 


* 


71. 


\ 


. 
i N 
D 


* 


es 465. 


Stra. 103, 


I $tow. 354, 


Huf. 35. 


Mar gs and 
4 W. 25 


196. 


the general iſſue the offence be not proved in the ſame 0 
i Os in which it is laid, the defendant ſhall und 


However, the o 
county. 


. F. 66) vered by bill, plaint, or information + in any of the King 


at the aſſizes for non: reſidence, the penalty (by 21 H. 8; 


. Courts. _ 


pnginally in X. B. becauſe the 21 Fac. 1. hath negatin 
; words, 
ſuit, nor after anſwer but by conſent of the court. This ex 


| perſon, or by his attorney: therefore an infant cannot © 
2. 2. P. N. P. a common informer, for he muſt ſue by guardian. 


the offence ſhall be laid in the proper ur? Sg F 


uilt | 
In . rats of this act it bas been boldew, tht 
does not extend to any offence created ſince . that, ſta 
but that where a ſubſequent ſtatute gives an action of 
or other remedy for the recovery of a penalty in any cou 
of record generally, it ſo far impliedly repeals 21 Fac.j 
. ence muſt be laid within te prop 


The ſtatute, gives no new juriſdiction to the courts then 
in men ioned ; ; therefore ſuits for ſuch offences, over whic 
they had not any juriſdiction before the ſtatute, mult} 
brought in the courts of VMfiminſter. 

Where by the a& creating the penalty, it is to be req 


courts of record, and no mention made of the quarter fe 
ſions or aſſizes, the 21 Fac. 1. does not extend to it; 
the act never meant to give a juriſdiction to the quan 
ſeſſions or aſſizes where they had none before. 
Therefore it was holden that an information did not 


being recoverable by bill, plaint or men in the King 


In the caſe of the K. v. Martel, AM. 25. Gam 2. in 4 
information on the 5 Eliz it was holden, that it lay nd 


ut that if it began originally below, the party mz 
remove it by certiorari if he will, and give juriſdictiont 
that court, for it is a ſtatute for: the calc of the ſubjeR 
but the King cannot remove it. 
k No ſuit by a party grieved 1s within the reſtraint of th 
atute. | 

By 18 Eliz. c. 5. no informer ſhall eqeapound or 
with any that ſhall offend againſt any penal ſtatute for 
offence committed, but after anſwer made in court to thi 


tends only to common informers. 
It extends as well to ſubſequent penal ſtatutes, as l 
thoſe which were in being when it was made. 
By that ſtatute the common informer muſt ſue in prope 


A commol 


44 * ; 3 
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A common informer cannot ſue for a leſs penalty than the Cinginghem 


te gives; if he do, + though he have a verdict, judg- (+ P. 67) 

re to ſuc for the ſingle value of money won at play, Tu. 7 . 5 

here 9 An. c. 14. gives the treble value. 3 1. e 

In an action on a penal ſtatute, it was moved by the de- Shinler v. Ro- 

ndant that the plaintiff ſhould give ſecurity to pay the beits, E. 12 Ge. 

ſts, upon affidavit that he was a poor man. But the „ 

uct refuſed the motion, for the ſtatute having given him 

wer to ſue, it is a debt due to him; but if it appeared 

at the action was brought in a feigned name, they would 

lige the real proſecutor to give ſecurity. \ Query, If the 

urt would ſuffer the action to proceed? CORE. we; 
Phe court will, on motion, give the defendant liberty to Walker and 

e the penalty into court, with coſts. = 8 bees © 

10 dr 7 the action is founded on a penal ſtatute, Not Hob. 21s. 


ltys or Ni debet, are good pleas. 1 
If a defendant would plead a recovery in another action jacxſon and 
r the ſame offence in bar, he muſt take care to ſet out in Giding, Tr. 

s plea, that the plaintiff in the other aQion had priority 15. © 3. 
ſuit ; if he do not, his plea on demurrer will be bad; 

t the record of a recovery in another action cannot be 

en in evidence on Nil debet - for if it be pleaded, the 

aintiff might reply nul tiel record, or that it was a reco- —_ 707. o. 
ty by fraud to defeat a real proſecutor, which he cannot 4H. * — 
prepared to ſhew on the general iſſue. | S de” 
The proviſo in the Oxford act, 16 and 17 Car 2. c. 8. monton hun- 


; 


mat that ad ſhall not extend to any action, or information, dred, E. 7 G. 
n any penal ſtatute, muſt be underſtood af popular actions 4 pP. 68 - 


and informations, and not of remedies given by ſtatute 


z wo. Wor 


the parties grieved. RE 1 
The act of 24 G. 2. c. 18. (reciting that by the 4 and 5 Stra. 10835. 
. it was enaQed, that every venire facias ſhould be award- 
reel out of the body of the county, with a proviſo, that it 
xr auld not extend to any action or information upon. any 
o al ſtature, and that the proviſo had been found inconve- 
s et, enacts, that every venire facias for the trial of any 
in any action or information upon any penal ſtatutes, _ : 4 
as ll be awarded of the body of the proper county, waere 
h iſſue is triable. 12 „ . 
lf the defendant plead a prior recovery, ind the plain- B. N. P. 197. 

ot H reply per fraudem, and ſuch recovery be found to te 1 : 
dulent, the defendant is liable to two years impriſon- 
mont, by 4 H. 7. c. 20. e | 8 


THE Law of EVIDENCE. 


. 


C 2 4 Hau fall be recited. 


If an action lies for an offence at common 35 Sa? a l 
tute is made againſt the ſame offence, if the aQion i 
brought upon the ſtatute, it muſt be recited; otherwiſe | 
does not appear whether the action be upon the ſtatute, 


at common law. 


As in an action upon the ſtat. W. 1. 3 * 1. * 
malęfactoribus in parcis. 


In an action upon the ſtat. 5 R. 2. al 8 H6. for a ſo 


+ Cible entry or detainer. 


So, if a ſtatute make a new offence, which was not fol 


| the common-law, the ſtatute muſt be recited. As, in | 


1 Lut. 1548. 


Dy. 85. a, b. 


Mod. Ca. 62. 
Sal. 609. 

Bro. Parl. 75. 
Lat. 1548. 
Lut. 1093. 


Semb. Lut. 
A402, 208, 212. 


againit tenant t for life or yours. 8 


+ (-) IW hen a 222 need not be recited, 


But if a ſtatute extend a remedy, which was at comm 
law in ſome particulars, it need not be recited. _ 

As in wa/? againſt a tenant in dower or guardian, they 2 
tute need not be recited, for there was a prohibition of u 
againſt them at common law, 

So in debt by an executor of adminiftrater de bonis aſjo 
tatis, Cc. the ſtatute is not recited, for debt oy at comm 
law in other caſes. 

So in an action upon the St. 2 R. 2. 5. a ſcandalic my 
natum, the ſtatute need not be recited. 

I 2 an aſſiſe for tithes, the St. 32 H. 8. 7. need not * 
cite 

So the title, or preamble, need not be mentioned. 

So where a ſtatute gives a writ, and ordains the cc 
form of the writ, the ſtatute need not be recited. 

So if the action be not founded upon a ſtatute died 
but upon a collateral fact, the ſtatute need not be recited 
as in a quare impedit by the King upon a ſimoniacal o 
tract, the St. 21 Eliz. 6. need not be recited. : 

When a ſtatute need not he revited, it is ſufficient if 
Plaintiff i in his declaration ſliews his. caſe to be within! 
4 ? 2 puri 


— 


| &o | 


irea) 
een al! 


dal C0 
it if! 
thin! 
run 


a day and year, in ſuch a place. 


* 


1. THE LAW or EVIDENCE, 

mier of che ſtatute, and nd contra formam Aa- 1 Sal, 416. 
ti. | 
If he pid route the beginnin of the ſtatute, and con- Semb. Cro, 
ade contra formam flatuti genera 7 it will be good. ar. 232. 5 
4 If it be founded upon ſevera ſtatutes, contra formam 

Muti, it is bad. (+ P. 700 
6 ns formam flatutorum, where it is founded onl y _— 


| But where an offence is prohibited by ſeveral ſtatutes, Ya. 116 Dh ts 
5 


only one is the foundation of the action, and the others 

e explanatory, it is ſufficient to ſay, contra formam Haun, 
as in an action againſt an hundred. | | 
In an information for 200. per menſem for not going to R. z Lev. C3 
urch; for ſeveral ſtatutes require the reſorting to 
urch, hut the ſt. 23 Eliz. only gives the 200. per menſem. | 
If there be debt by an aſſignee for a debt to a bankrupt, Ri 2, Bul. 26. 
gere Hatuti is ſufficient, 

So, if a declaration conclude contra for mam flatuti, where Sal. 115 
ere is no ſtatute in the caſe, it will be ſurpluſage. 


If a declaration concludes ſo, where there are ſeveral R. 1 al. . ; 


uſes of action, and only part within a ſtatute, the words, 
ntra ra formam an ſhall be N e to that part. 


A. g.) How a flatute ſhall be recited. 


If an act of parliament be recited or pleaded, the day,: Conc! 

ar, and place of making it muſt be ſhewn. Sed gu. if 25% | 
day is neceſſary ? 

If the plea miſtake the day of the commencement, or Semb. Gy, 

ncluſion of the parliament, it will be bad. Car, S3hy 
Though it be in a private act, and nul tiel record is not k. 1 Lev, 206. 
aded ; for the court ex officio will take notice of the 
nmencement, prorogation, and every ſeſſion of parlia- P 

nt, + and conſequently, (if they are miſtaken) that (+ P | 
00, if he ke Id b ſhorteſt 2 Cr "y 
nd, if the ſeſſion was he rorogat ion, the ſhorteſt 2 Cre, 

d ſureſt way of pleading is, 2 77 be parliament. tent, * 
or, if the parliament commenced guinto Elizabethe, 00 = Corn. 
by prorogued ad efauium Eliz. and then the act pail: co. 1x2. 139. 


' #1 be pleaded, ad parliamentum tentum ocaue Eiiz. S 905 Dy. 95. 
$ bad. 
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tis Aw or EVIDENCR tit, 


A, by. 403, a, So, where the parliament was ſummoned 23 Jan. 1 I 
th? and then prorogued to 25 Jan. if it be pleaded, that h 
ſtatute in parliaments inchoat. 23 Fg et tunc prory 
_ auſque 25 Fan. edit. it is bad; for the parliament did; 
commence till 25 Jan. 1 4 
So, if it be pleaded, by a ſtatute made 2 Nov. 2 & 31 
6. it is bad; for the ſame day cannot be in two yer 
. Ahr, therefore, mention the day ? vide poft. | 
R. 3. Lev. 33. So, if a ſtatute be pleaded to have been made 29 [i 
Vic 295 where the parliament commenced 28 Eliz. it will be 
7, Or, at a ſeſſion 18 Feb. 14 Car. where the prorogat ion 
to 18 Feb. 15 Car. Semb. Ray, 191. 


Ry Mo. 302. 


Sab. 43. | So, if a declaration be upon a general ſtatute, and a 
dlude contra formam flatuti, wade 2 fl. 8. where it was m 
in another reign, or in' another year of the ſame king, 

will be bad. | | | 
R. Pl. Com. It is ſufficient that ſo much of a ſtatute is recited, as 0 
65.4. cerns the matter in queſtion; and therefore, if it be fi 


8 inter alia enactatum fuit, it is well. 
. 72) If the party recite ſo much of a ſtatute as makes for li 
KN pi. Coch it is ſufficient, though he + omit a proviſe, of other cla 

| Tos. a. that makes againſt him. 9 75 
R. 2 Cro. 139, If, in the recital of a ſtatute there be a material varian 
Ek rho. it is bad; as if the time or place of the making of it ber 
Vide ſupra. taken. „„ . mn. „ 
xX. gro. El. 96. If it be recited in conjunctive words, where it is int 
359% !unctive. . PE. 
R.Mod,Ca.6:, If the party recite the title of an ad, and it be ri: 
3. | 284). 609. cited, though the recital was not neceſſary. | 
R. 2 Cro, 133. So, if he recite the ſt. 5 El. of perjury, quod qui 
Cc. admitteret et ottsfaceret, Oc. for amiteret. ; 
R. Cro. El. 697. If in a recital of the ſtat. 8 H. 6.9. if any feoffment 
2 Bul. 47. 51. diſcontinuance thereof be made, thereof, be omitted. | 

| a ſmall or immaterial variance does not prejudice. 

As if an act ſay, if a recovery be in aliguibus Curits 


U 


: R. Cro. Car. 


513. it is recited, in aligud Curid. 
6 So, where it is a material variance from a general 
FT tute, if the declaration conclude contra formam fatull 
p Juſmsdi caſu edit, and not contra formam flatuti pradi 
3 715 is well. 3 1 | 
1 So, if the defendant juſtify by force of a general 


= Browr'. and conclude, contra formam flatuti 6 Eliz. where it 
temp. Ed. 6. it will be good. | 


* 


188. 1. THE LAW OF EVIDENCE. 


So, if the declaration miſtake the day or year of ts Pe es * - | 
tute. Sed qu. vide ante. ane 


So, if a ſtatute miſrecited in the commencement, ts R. 2 coll 139. 


be admitted by the plea, &c. it ſhall not afterwards be af- 'q 
ſigned for error. nn 


2 miſtake. in the commencement of the parliament Is 6 Gor * 
cured by concluding contra formam flatuti in eo caſu edit. et 8. on 372. 


provis. (+ P. 5 
+ Plea of an act of inſolvency of 2 G. homes the par- P28 51 
3 liament began 1/7 George, held naught. ook, NI. 5 & 
= Plea of gn act of 8 & g V. bad; it mult be of the 8:46 6. 2. Fort. 
year, in which the "ellen began. We 
_ H.8G, 4 
[2] Of other Recorps, toc, of various lind. grneraly She} ag 
and * ome writings not of record, ſuch as 
15 (> Lotter: patent, | 
xc la 1 „8 
Grants, " 
Convictiont, 
Commiſſions, 
F 1nes 9 5 0 
Recoveries generally, G 
Pope's Bull, - 
Exam plification of luna, 
5 In The King's Licence, | 
W: ＋ its, ; | | be % Pr” 4 


[ Copies of Indifments , 

| Condemnation in the Admiralty Court, 
quik Copy of Copybelder's Admittance, 
a Inſtitutions, Se. | : 
"ment | 
d, | Rkcox ps are twofold. 1 5 

(A) Under Seal, and 2 
(B) Not under Seal. | 1 
Thoſe under ſeal are called Exemplifications, of which 

tore hereafter. 


115; 


nerdl 
at ul 
dil : 
. Pn x vious ConvIDs RATIONS. 
c 

re it 


We ſhall firſt conſider, 
[1.] What may be given in evidence. 


You Lk E [2.] What 


THE LAW OF EVIDENCE. 


What ſhall be ſufficient proof. 
B What poof f 0 7 tn. 


* 


( P. 10 | . What oh may be given 5 in ; evidence. * 


3 Com. be. Aer cates may be produced i in 2 i A fint or 


#79 common recovery. A Judgment, ſlatute, reco izance, or BW 
Fo © _ other matter of record, 
** A judgment and recovery in Wales, in a ues ei defor- of 
bh x _ _ ceat. = 
14 va. 208. _ Letters patent of land 1 in a county K. under the ſeal | 
of the dutchy. ing 
1 ep. 80, the Pope's 8 7 
* ad by 29 Car. 2. 8. a RELAX of . to a Wy i 
b wy vicarage, regiſtered, examined, and atteſted by the bi- 
hop, &c. is a record. 3 4 
4 cs Pl JIN Bur no record of a criminal con viction can be given in i 
fittings after evidence in a civil ſuit, for it might have been on the evi- 8 
term inLondon. dence of a party intereſted in the civil ſuit. la 
"IP: 2 2. ' Thereforc, if 4. convicted of forging a note from 3. 
bid." 31. to himſelf, ſues for other notes from B. to his inteſtate, Ihe 


and reads a depoſition of a dead witneſs to prove B.'s own- A 
ing the notes in queſtion, and. the ſame witneſs has ſworn Whrazi, 
to B.'s owning the forged note, yet the record of conviction or, 
for forgery cannot be read, but the forged note may, and Wer, 

8 the marks of forgery neun. Th 
 Tockery,d. A commiſſion of inquiry under the Exchequer ſeal, and BW ſuf 

Beaufort, H. an inquiſition taken thereon, is admiſſible; but it is not 


308. 2. concluſive evidence of lands having been part of a priory, 80 
on. 146. though the party 10 the ſuit was not a _ under the igin 
Y | commiſſion. ned 
1 5 5 | a / 5 | * 8 Tho 
4 p | 0 5 , | : J - : N | 3 

(+ P. 750 Th (2 N bai + ſhall or nes proof. & 


If a . itſelf be produced, it ſhall be read without 3 
_ other proof. So letters patent under the great ſeal ſhall be 7 fo! 
read without other proof. So by the /. 3. (or 3 & 4 
Ba. 6. 4 and 13 Bl. 6. Pente, and all claiming unde N 

| them, may make title, Tc. by ſhewing the IEEE >. 1 


| or c6 flat of the roll. | 


ö 


5 Com. Dig. 
— 79. 


3 a 
* 


4 


; RY if 
* 5 | EX; | * 


866. 1. THE Law or EVIDENCE; F 


Fo ap i 


And theſe ſtatutes extend 10 all the King's patents which Re. Co. . 2 
concern land, privilege, or other thing, granted to a ſub- If 
jet, corporation, or any other. 


80 the ä a 3 is ſafficient, without ottlier Pl. G . 
"oO Or the exemplification of 88 ; 8 2 


So the exemphfication of a common ny under ſeal is 280. * 4 
ſufficient, without more. ibid. — 


So an exemplification of a Say in an infec court Hard. 120. per 
of record, under the town ſeal, where the records are Hale. "ol 
conſumed. - 2 Mod, 8 3 
So an exemplification of a recovery in antient RN oy „ 
ing 0 "ng if the records are loſt. 4 
4 the ſt. 27 EI 9. the exemplification of a recove- 
in iu 55 or a county palatine, ſhall be of the ſame vali- 
dity to all intents, as the original record. 
5 an exemplification of any record, under the great, ſeal, 10 Co. 2 * 
xr ſeal of the court, is ſufficient. 
So an exemplification of a record in Wales, or a county Semb. Hard, 
dalatine, under the ſeal of the court there. 1320. 
+ So an „ era of the Pope's Bull, under the ſeal of (4 P. 
be biſhop, _ allowed. . 1 R. Hard. 
An exemplification under the archbiſhop's ſeal of adm 
ation, — will annexed, is good evidence, — Kenpo, 
only recites the fact, and ſets out the will in beacP.8G.2, 
wrba.. OY 
The poſtea in a former aQion produced by the E. , * 
1 to 1 that ſuch action was tried, and re- mm —* 
rred. | | 
80 4 record may be proved by a copy, examined with the 10 Co. 92. b. 
3 for a raſure or interlineation ſhall not be pre- N 
med. VVV 
Though it he a record in Wales, Se. it may be proved R. Hard. 119. 
an examined copy. 
So a copy of a common recovery is ſufficient, without 2 1 
bring a tenant to the præcipe; for it ſhall be intended 1549. 1 Nod. 
ll ſuffered, if the contrary does not appear bh 117. I 
Though it be a recovery of a reverſion, if it be antient, vent _ = 
d ry poſſeſſion accordingly; J for a ferrender ſhall be in- "I? +1 


So, if a record he loſt, or conſumed by fire, it may be K. Mard. 333. 1 
ved by collateral evidence; ; as, in ejectment for a rec- * "I 
to which a recuſant preſented, the record of convidtion 

| E 2 5 being 


„ 


B | c uer. | 
. RK. Hard, 323. . e f appropriation or not, be the iſſue, the King' *. 


. 


| Ebbe h. "A An officer may be examined as to the condition, but not as 


Rex v. Jeffe. The printed Aatutes „ with the. parliament 


„ km iA | BVIDENOE. | _ 


being burat may be proved by the greats in the E. 


8 cence Ex loſt, may be proved by other evidence; for 1 It is 
not directly the point in iſſue. 
1 nean. Bee O's if a fieri Faulen, or venlitions eemat. 07 ; 
1 | 

2 88 257 So a recovery in antient 8 hain loft, and the ; 
* not found, may be proved by wit neſſea, where kts poſ- 0 

= 

n 


eſſion has gone accordingly. 
” P. 7 7) + So a record may be explained by witneſſes ; as what 


Pl. Cow. 2 manor, perſon, Cc. was intended, where kane are ſeve- 
1 of the ſame name. 


G. Str. 210. tO the matter of a record. 


ries, T. 7 G, roll. 
Str. 446. A py of an award, the original being loft in a mall 


E Robinſon 1 rohbe 1 het 
q Davies, T n 
E. Str. 1 I two are indicted and acquitted, and copy of indie im * 
| * v. Lew- granted to one only, the other may read it in evidenec in an 0 
&, LS action for malicious proſecution. = 
Str. 1222., If the acts of condemnation of a ſhip, in an Ain ap 
Bliedſtyn v. Court abroad, are loſt at ſea, RB evidence ſhall not be 5. 
Sedgwick, T. 9. allowed of the reaſons of condemnation, what was loſt be- f 
G. 3. B. R. H. ing only copy of evidence. PP 
Eno x, | If an original note is loſt, and a copy ores i; in evidence, : er 
Lake, the court muſt firſt be ſatisfied of the genuineneſs of the Riu 
NI. 1737-2 original. 5 5 
1 — 99 The copy of a copyhalder” + admittance of 30 years tand- | 
Stewart, T. ing is evidence, though not ſig ned by the ſteward. 
2740, 2 Atkyns If the patron” s name in an zn/{itution is left Mat; in the 
f & wag OS Biſhop's regiſter, parol evidence may he admitted to pron: 
2.504 Belfeta, Who was patron. K. on error from Ireland. 
P. 21. G. 2. 
* * f 05: ) W, bat i is not fu efficient proof. 
10 Co. 92. b. But, 3 a "record is of ſo TEN a nature, that i th £2, 
cannot be proved, but by the record itſelf, or an ey 2 A 
0 7 P. 78) cation, or copy thereof, for the 
Com, Dig, + The whole record, which concerns the matter in que lie aut 
.q | 09s * to be produced. hrs 


261 5 N . 
1 . Evident 


, * 
* 22 * Py 1 : 
9 * if, Bel 9 33 . 
N IT N $52. FEY, : 
4 #7 — : £ 
— N : % * 
* f { ef 
k [ 4 


p LG, 
E * 
HF 


" By; 


« Rue 
bs" : . 1 6 
1 . 

- 2 
N : 


186, 1. THz LAW or -gvidince. . 
evidence to prove à record; which is loſt or conſumed, Hard ee, 


ought to be Full and cogent. „„ 
And therefore, a toarrant for a diem clauſit extremum, and Hard. 120. 
an entty in the docket-book, is not ſufficient proof of fuß 
80 an treat in the Exchequer, and an inquiſition upon R. Hard. 325- 
it, is no proof of a convictlon, where the great ſuppoſes 

it at the ſame afliſes at which the preſentment of recuſangg 
was made; for by the ſt. 23 El. i & 29 El. 6. proclamation - HOES. 
mall be at the alſiſes, when indicted, for the defendant to 
render himſelf befote the next affiſes, and therefore he can= 

not be convicted at the ame affiſes. J OE 77 
If a recovery of a reverſion was ſuffered but 10 or 143 Com. Diabr. 
years paſt, a ſurrender to make a tenant to the pretipe 
ought to be proved. . * - OE Veg Pi Foie Ns 
8, if there be probable evidence of an eſtate for life à f toda 1n 
in ee in anothet, as a leaſe or mortgage by him. IKE. 
& 505 verdickt, nonſuits, &c. we mall treat of them 
WWW | PN 3 
We now return to ExkMriiric AT ioks, and firſt thoſe G. L. E. 4. 
ander ſeal; they are of better credit than any ſworn copy 3 * 8 
for the courts of juſtice that put their ſeals to the copy, are 

Es more able to examine, and more exa& and criti- 

cal in their examinations than any other pefſon is or can 

be, and befides, there is more credit to be given to their 4 
ſeal, than to the teſtimony of any private perſon; and 
therefore we are ſurer of a foie and perfect copy, when it 
comes atteſted under their ſeal, than if it was a copy ſworn (+ P. 79) of 
penn. i 
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Iz. ] Under the ſeal of the ot, | 
h. Under the bread-ſeal; ſuch exemplifications ate of; gd. 
Ne ener records of the greateſt validity, and to which the © 
| of ought to give credit, under the penalty of an attaint, 
dr there is more faith due to the ſolemn atteſtations of pub- 
fie authority, than to any other tranſaction whatever, and 
berefore a falſification in ſuch caſe is high-treaſon 
ons e EE GET Es 
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ur LAW or ibn E. 88. 1. 


When a record is exemplified under the great-ſcal, it 
muſt either be a record of.the court of Chancery, or be ſent 
for into the Chancery by a. certiorari, which court is the 
centre of all the courts, and from thence a copy is received 
under the atteſtation of the great-ſeal ; for in the firſt diſtri. 
| bution of the courts, the Chancery held the broad-ſeal, from 
whence the authority for all proceedings iſſued, and thoſe 
proceedings cannot be copied under the great ſeal, unleſi 
oy come into the court where that ſeal is lodged. 


But if the exemplifications under the broad - ſeal are the 
higheſt evidence of which the nature of the thing is capable, 

then why are any proofs admitted but thoſe ? ſince, ac. 
.cording to the principal rule in relation to evidence, the ( 


_ higheſt evidence the nature of the thing is capable of, i; 
required. 8 155 „ 
80) + When we ſay the law requires the higheſt evidence of t 
which the nature of the thing is capable, it is not to be 


' underſtood that in every caſe there muſt be all that force b 
and atteſtation that by any poſſibility might have been ob- 0 
tained to prove a fact, Cc. and that nothing leſs than the 1 

- higheſt aſſurance poſſible, ſhould be given in evidence u © 

prove any matter in queſtion; to ſtrain the rule to tha o 
heighth, would be to create an endleſs charge and perplct- tc 
ity, for there are almoſt infinite degrees of probability, one t! 
below the other; and it nothing but matters of the m 
higheſt aſſurance may be given in evidence, the way ti 
of illuſtration of right would be the moſt troubleſome and w 
expenſive than can be imagined ; as, for inſtance, no ver-. th 

bal contract could be proved, becauſe a written contrad th 

carries with it greater credihility, and conſequently an un- th 
written contract would not be the greateſt aſſurance of which 4c 

the nature of the thing is capable; ſo a contract atteſted , 26 

two witneſſes gains more credit than a contract atteſted by by 
one only; and, therefore, by the ſame reaſon the teſtimon i to 
of one witneſs would not be good proof of a contract; and hig 
all theſe are plainly as good reaſonings, as to ſay that the Voc 
ſworn copy of a record ought not to be admitted, becaue 28 
a- copy under the broad ſeal is ſtronger evidence. But the the 
true meaning of the rule of law, which requires the greatelW anc 

evidence whereof the nature of the thing is capable, uM Jur. 
this, that no ſuch evidence ſhall be brought which ex ere 
tura rei, ſuppoſes (till greater evidence behind in the pa Ear 


ty's own poſſeſſion and power; for ſuch evidence is altoy 
ther inſufficient, and does not prove any thing, as it c 
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ries a preſumption with it, + contrary to che intent for (+ P. 8 1) 
which it was produced; becauſe, if the other greater eri: 


he dence did not make againſt the party, why did he not pro- 

ed duce it to the. court? As if a man offers a copy of a deed 4 
fi- or will, where he ought to produce the orignal, this car- i 
mM ries a preſumption with it that there is ſomething more in 

Ne the deed or will that makes againſt the party, mae} he 


els would have produced it: and therefore the proof of a cop vo 
in this caſe is not evidence, and cannot poſſibly —_ „ 


he e a court of juſtice. _ 5 „ 
le, When a record is exemplified, the whole muſt be exem- 3 loft. 7 

ac: plificd ; for the conſtruction muſt be taken from the vix 

the of the whole matter taken together. . 

Is ( 2.) The ſecond fort of copies under ſeal, are exemplifica- 

tions under the ſeal of the court, and theſe are of higher credit 5 

of WM than a ſworn copy, for the reaſons formerly given. e 
be Theſe exemplifications, and all others under ſeal, ſhall 2 Sid. 14. 


ce be delivered to the jury to be taken with them, but ſworn 9. L. F. 2 ⁶. 
ob- copies ſhall not ®, the origin was in the court of Chancery. Maes pg. = q 
the The invention of ſcaling was firſt introduced inſtead of ching given in 
e to coins, and from̃ thence it began to be made uſe of by way evidence? ; 
tha of atteſtation ; and, following the King's example, it began 

lex WF to be uſed in all the courts of juſtice for the atteſtation of 
one their tranſactions; afterwards it was uſed by private lords of 


the manors, for the authenticating of their grants, and for | 
wa) tickets inſtead of pieces of money; from hence impreſſions 

and were deviſed with the diſtinQion of arms ®and of families; « az | 
ver theſe were. perfectly known in the neighbourhood, and vide x Sid: + Þ 
rat il therefore are always delivered to the view of the jury, and 353; | 
 un- the jury are allowed to carry them away + with them, as the _ 
hich acts of the moſt remarkable ſolemnity, that the moſt ſolemn (t P. 82) 1 
d bi acts may make the laſt impreſſion. E 3 — 


d by Another reaſon why matters under ſeal ſhall be delivered ; 
non to the jury is, becauſe theſe things, that are generally off 
aud higher or at leaſt of equal credit with matters ſworn viva N 5 

t the voce, would not yet be underſtood fo well upon the hearing, 


caveM 25 the evidence viva voce may upon the examination, where ; 

t the the jury have the liberty to put what queſtion they pleaſe ; 

eatelſi and therefore matters under ſeal are carried away by the 1 
le, Jury, to be inſpected and conſidered, that things of greater 8 4» 
credit may be equally underſtood, with other matters that if 

. carry leſs authority. e a | Eo 


— 


THE LAW OF EVIDENCE. E$$. 1. 


0. L. E. 12.19. But the chirograph of a fine a ſworn copy or any other 
2 Sid. 145 writing, though it ma given in evidence, yet it ſhall | 
® Query es be. not be delivered to the jury, for theſe have no intrinſic 
zee If cen credit in themſelves, and the jury of themſelves are _ 
zaw, yet coun : 4 f ; 
ſel always con- poſed to take notice of them, as they. have not any credit 
feat, when the but what they derive from ſomething elſe, viz. from the 
jury require it? oath ofthe perion who attefts them, or from ſome preſump- 
| tion in their favor, ſo that they receive their credit from 
fome act in court, but do not carry it along with them, 
bey fre- and therefore cannot * be removed out of court, with the 
- quently are, by jury ; but things ander feal are ſuppoſed to have an intrinſic 
1 credit ; from the impreſſion of the ſignature, they are ſup- 
| have been duly poſed to be known to the jury in ſome meaſure, and there- 
proved, they de- fore are very conveniently lodged in their poſſeſſion to diſ- 
2 v7 2 cern of them; but as to writings that are not under ſeal, the 
—_ nga jury can make no difcernment of their own, but their credit 
P. 8 3) muſt totally ariſe + from ſome act in court, and therefore 
: @ © neceffary they cannot be put in the power of the jury. 
take them, and give them farther confideration, than they could in court, from hearing 
them read, The reaſoning in the text is Gilbert's, and therefore it is preſerved. Vide infra, 


: (a) Of Seals Public and . 


6. I. E. 19. Here a diſtinction is to be made between ſeals of public 
2 Sid. 146. and ſeals of private credit, for ſeals of public credit are ful 
Hard, 118, 119. evidence in themſelves, without any oath made; but ſeals 
of private credit are not evidence, without an oath concur- 
ring to their credibility Seals of public credit are the ſeals 
of the King, andof his public courts of juſtice, time out of 
mind: theſe courts make a part of the bo and conſtitution 
ol the kingdom, and have their ſanction in that immemorial 

uſage, which is the foundation of the common law. 
ow the ſeals of theſe courts are part of the conſtitution 
of the courts themſelves, and conſequently, the courts and 
the ſcals of theſe courts, are ſuppoſed to be known to every 
one, ſince they were equally intitled to that ſuppoſal, a 

I any other cuſtom or law whatſoever. | 

| 2 $id. 146. So the ſeal of a court created by act of parliament, is of 
full credit without further atteſtation, for an act of parlia- 
ment is of the ſame notoriety with the common law, and 
therefore the court and the ſeals thereby, created, are ſup- 
poſed univerſally known to every one. But the ſeals of pri 


n_ 
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te courts, or of private perſons, are not full evidence by 
mſelves, without an oath concurring to their credibility®, ® Unleſs anti- 
it is not poſſible to ſuppoſe theſe ſeals to be univerſally ent deeds, as 
own, and conſequently they ought to be atteſted by ſome- — de 
ng elſe, i. e. by the oath of ſome that have knowledge | 
fthem ; for what is not of itſelf known, muſt be made (+ P. 8 4 
own aliunde; and when theſe ſeals are thus atteſted, | 

y ought to be delivered in to the jury, becauſe, though 
rt of their credit ariſes from the oath, that gives an ac- 
nt of their ſealing, yet another part of their credit ariſes 
ma diſtinction of their own impreſſion; for antiently 


ry family had its own proper ſeal, as it is now in corpo- 
c- Whions : by this they diftinguiſhed their manner of con- 
. Waing one from the other, and by falfe impreffions of the 
he Nis they diſcqvered a counterfeit contract, and therefore it 


s not the oath, but the impreſſion of the ſeal accompany- 

y it, that made up the complete credit of the inſtru- 
nt. | | ARES 7 
But ſince in private contracts, the diſtinction of ſealing 
in general, worn out of uſe, and men uſually ſeal with 

y impreffion that comes to hand, to be ſure there mult be 
dence of putting the ſeal, becauſe at this day little can be 
covered from the bare impreſſion; befides, fince the wit- 
Nes names are inſerted in the contract, unleſs they ap- * 
ar to prove it, there is not the utmoſt evidence of which 
nature of the thing is capable, for their not appearing 

7 preſumption that they never were privy to any ſuch 
or- Inſaction. 4 woe 
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+(b) Of Deen Exempli ſgeories of Depo tions in E. , 
r P. &) 0 : | . the Fery. of ; 


* 


2 Rol. Ab. 687. XEMPLIFICATIONS of depoſtiont® i in equity, 1 
Styl. Pr. Regr. E' be delivered to the jury, if the party be dead, 
95 theſe exemplifications are under the great ſeal; and 
though the exemplification comprehends the teſtimony 
ſome that are living, as well as of others that are dead, 
it ſhall be delivered to the jury, becauſe when the witne 
are dead, their depoſitions are the greateſt evidence of wh 
the nature of the thing is capable, and equal to evid 
viva voce, therefore they ought to be as carefully confide 
and examined, as viva voce evidence, which cannot ex 
be done, unleſs the jury take them; for the bare read 
of them in court is not likely to make the ſame 1mpreſly 
beſides, this evidence does not derive any credibility h 
any act of the niſi prius court, but they have it intrinkia 
in themſelves, from the ſelf. evidence of their own fe 
and therefore, wherever they are removed, they remain 
ſame; but if ſome of the witneſſes are living, it 1s not 
higheſt evidence. 


2 Stra. 920. 


e 


(B) Another ſort of copies are thoſe that are not | waders 
and theſe are of two lorts, 


[i. ] Sworn Copies, and 
12.1 Office Copres. 


[1]. Of ſworn copies. Theſe muſt be of the rect 
3 brought into court in parchment, and not of a judgment 
r. 86) paper, figned by the + maſter, though upon ſugh judgm 
| you may take out execution; for it does not become a | 
manent matter, until it be delivered into court, and ti 
fixed as memorandums or rolls of that court; and until i 
a roll of that court it is transferrable any where, and oC 
not come under the reaſon of law, that permits us to 

a copy in evidence. 
1 Vent. 257. here a record is loſt, a copy of it may be read, with 
fra Fr Fwexring i it a true copy, for the record is in the cuſtod 
1 Mod, 1179. the law, and not of the party, and therefore if loſt, ti 


1 Salk. 285 ought to be no injury ariſing to the party's pri vate fi 
G, L. E. 20,21. | | 
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id conſequently if it be loſt, the copy muſt be admitted 

ithout ſwearing to any examination of it, ſince there is no- 

ing with which the copy can be compared, and there- 

te it muſt be preſumed true without examination. Sed 

„? for when the copy was made, it might have been ex- 

MAE Ho 65.0 | ory BT, | 

But in ſuch caſes as theſe, the inſtruments muſt be, ac- Carvin. Dig, 
ding to the rules required by the civil law: wiz. they 29% 


uſt be vetu/tate temporis aut judiciarid cognitione roborata. Mod. 117. 
on; The copy of a decree of zithes in London, has been often 1 vent. 2 57. 
d, Mien in evidence without proving it a true copy, becauſe | 


e original was loſt. | | 

i So a recovery of land in antient demeſne was given in evi- Ibid. 
nce, where the original was loſt, and poſſeſſion had gone x 
long time according to the recovery. : 

When a man gives in evidence the ſworn copy of a re- u. per pais | 
rd, he muſt give the whole copy of the record in evidence, 166. 

r the precedent and ſubſequent words and ſentence may 3 Inſt. 273- 
ry the whole ſenſe and import of the thing produced, and 

ye it quite another face; and + therefore ſo much at leaſt (+ = 87) 


ght to be produced as concerns the matter in queſtion. / 


[2.] Of Office Copies. Theſe may be given in evidence. 
ere the difference is to be taken between a copy authenti- 
ted by a perſon truſted to that purpoſe, for there that copy 
evidence ; and a copy given out by an officer of the court, 
o is not truſted to that purpoſe, for that is not evidence, 
thout proving it aQually examined. The reaſon of the 
ference 15, that where the law hath appointed any perſon, 
any purpoſe, the law muſt truſt him as far as he aQs 
recul der the authority which the law hath lodged in him 

herwiſe it would be to give credit to another officer, and 
t to him at the ſame time. T | 
Therefore the chirograph of a fine is evidence to all perſons „ 
ſuch a fine, for the chirograpber is appointed to give out . 
pies of thoſe agreements between the parties, which are 
Iged of record, and therefore his copy muſt be admitted 
evidence, without further diſpute. 1 £ 
So where a deed is inrolled, the indorſement of that in- Itid. 
Iment is evidence, without further proof of the deed, 
cauſe the officer is intruſted to authenticate ſuch deeds by 
ollment ; and when ſuch officer indorſeth, that he hath 
ne it purſuant to the law, the law which entruſted him 

| | with 
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with the authority of doing it, ought to give credit to wii 
he has done. SP OT, PRUITT 278 | 
hut if an officer of the court, who is not intruſted toj 
purpoſe, makes out a copy, the party ought to prove ith 
amined ; the reaſon is, becanſe being no part of his offi 


(+ P. 88) be is but a private man, and a private man's + meet 
+ F. ing, or word, ought not to be credited, without his oath. Wh th: 
9. L. E. 25. ' Therefore it is not enough to give in evidence a copy rat 


judgment, though it be indorſed to have been examine 
the clerk of the treaſury, becauſe it is. not part of the of 
of ſuch clerk ; for he 1s only intruſted ts keep the record 
for the benefit of all men's peruſal, and not to make ont 


| piees of them. DT | a 
kia. 0] ow io it the deed inrolled be loſt, and the clerks make offi f 
copy of the inrollment only, this is no evidence, with? 


proving it examined, becauſe the clerk is intruſted to a 
thenticate the deed itſelf by inrollment, and not to give i 
copies of the inrollment of the deed. <- | 
As to the office copies of depoſitions, they are evidence! 
Chancery, but not at common law, without - examinati 
with the roll; for the court of chancery hath for convenient 
allowed its office copies to be evidence in its own court, 
hath impowered the officers to make out fuch copics 
ſhould be evidence; but the particular rules of that co 
are not taken notice of by the courts of common law. 
W here a fine with proclamations is to be a bar to a ſtra 
eee ger, there the proclamations muſt be examined with 
. roll ; for although the chiragrapher is authoriſed by the 
Trin. Aff. 1700. mon law to make out copies for the parties of the fine itk 
yet he is not appointed by the ſtatute, to copy the proc 
mations, and therefore his indorſement on the back off 
tine is not binding. | e 
Vid. Ti. hs Having thus ſhewn how the record 1s to be given in 


Ibid, 


iſſue is upon a ad, the record may be given in evide 
to ſupport that fad. %% 
. | el 1 Wh 


F 22 ü * * 
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When the iſſue is nul tiel record, the record muſt be style. 22. 
ppght fub ede figiili ; but where the record is offered to a 
y, any of the forementioned, copies are evidence. | 
But to this rule there is an exception, that where the 
rd is inducement, and not the giſt of the action, there 
is not of itſelf traverſable, but muſt be given in evidence 
the trial of the action, for nothing can be of itſelf tra- 
fable, that doth not make a full end of the matter in 
oſtion. 5 ; : 
When any perſon produces a record, it muſt be ſo much g. L. E. 27. 
aſt as concerns the matter in queſtion, for it is no evi- % 
nce, unleſs you ſhew the whole import of the matter; 3 Iost. 173. 
the preceding or following words may give it quite ano- 1 Mod. 117. 
f face. Query, If the whole record ought not to be produ- 
ids ante. Nees ; 6 7 | 


2 Sid. 140. 


-- 


Fl 


[3] + Of recoveries is bar Entails. e (t P - 90) 


HERE a recovery is antient, you need not, , , 2, 
prove any ſeiſin in the tenant to the precipe, but 1 Mod. 117. 
herwiſe it is in a modern recovery; for in an antient re- 

very, the preſumption is for the recoveror ; for the reco- 4 inf 

xr ſhall be ſuppoſed to be ſeiſed at the time of the recove- the clog of this 
, ſince he hath been ſeiſed ever ſince; but in a modern bead. 
very, the ſcifin muſt be proved; for the præcipe doth 

t lie againſt the perſon that is ſeiſed of the freehold, and 

the recovery wants a foundation, becauſe the action is 

proſecuted againſt the tenant of the frechold. Vide 

5 : | 


Tenant for life, the remainder in fee, and he in the re- f vent. 257. 
ainder in fee, ſuffers a common recovery, with ſingle 2 Strange 1129, 
ucher, and this recovery is antient ; the court will pre- 185, 126. 
ea ſurrender of the tenant 5; becauſe, when there hath 
en a.conſtant enjoyment under that recovery, 'it ſhall be 
poſed to have had a lawful foundation, for unleſs there 
i been a lawful tenant to the precipe, it muſt be ſuppo- 
„ that it would have been controverted and overthrown. - 
a infra. „ 3 „ 
But if there be tenant for life, the remainder in fee, 1 Vent. 257. 15 
d he in remainder ſuffer a common recovery, with ſingle Co 
ucher, and this recovery is modern, the record will not 8 I 
Fea title, for the frechold is in the tenant for life, and | * 
! | VV | | 


8 


(+ P. 91) 
Moor. 256. 

: pl. 402. 

2 Rol. Ab. 295, 
Piggot on reco- 
veries 36. 


2 Rol. Ab. 396. 


14 G. 2. c. 20. 


Id. 5 4. 


Id. 5 Ko 


1d. 5 6. 
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the precipe ought to be brought againſt him; and ſo then 
is no lawful action commenced. Vide infra. : 

+ If there be tenant for life, with remainder in tail, au 
they both join in a common recovery with ſingle vouchti 
this will not bar the tail, becauſe the remainder man is 10 
tenant to the præcipe; and in this caſe the precipe is brought 
againſt them both as joint-tenants, and he in remainda 
hath no immediate eſtate of freehold in him, anfl the 5. 
mainder man 1s not bound by the recovery had againſt the 
tenant for life, unleſs he comes in upon the ard pri, 


1 


though the remainder is turned to a right, by ſuch me: 
covery. _ | e Nac 
But if there be tenant for life, the remainder in tail, aui dete 
they ſuffer a recovery, and come in as vouchees on bat 
double voucher, then he in remainder is barred, becau e 2 
he in remainder is as properly called in as vouchee, as i the 
he had been called in on the aid prayer, of tenant for litt) 
and when he takes up the defence, and makes default, Hnd 
muſt be barred by the judgment, as for the want of a tile" © 
appearing ; for where any perſon is properly in court, ar be 
doth not defend his title, he is as properly barred, as e 
who hath no title at all; and when tenant in tail is bar !! 
for want of title, the iſſue can never after recover in hut t. 
formedon. 35 ; TG 
Now, by ſtatute, recoveries are good without ſurrendeF'© | 
of leſſee for life. bing 
Purchaſers in poſſeſſion after 20 years, may give e one 
dence of recovery, by the deed creating the tenant to te ® | 
præcipe. 5 „%%% ram 
After 20 years a recovery is good, though deed lol ; $5 
&c. | 
A deed, &c. executed the ſame term, is good to mah et! 
a tenant to the præcipe. „„ red 
But it 
to th 
que ſt 
: nit i 
: : ce, | 
. 
allo 
s [4-] Thou 
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| + Of Vurdicii, Nonſuits, toc. and evidence upon for- (4 P, 92) 
OBE. mer trials, 1 ako 


* 


F a verdif be had on the ſame point, and between the i and 
ſame parties, it may be given in evidence, though the Clerges. Term. 
| was not had for the /ame lands; the verdict in ſuch caſes HOLT 1700. | 
gvery ſtrong evidence, becauſe what twelve men have G. I. E. 25. 7 41 
dy thought of the fac, may be ſuppoſed fit to dire& : 7 
determination of the preſent jury; for to go contrary 
hat a former jury have decided, in relation to any fact, 
> arraign the honeſty and ſincerity of their judgment 5 
| there is that credit to be given to twelve men of the 
ntry, diſcerning of any fa# upon their oaths, that no , 
nd jury ought raſbly to depart from their judgment; | 
ir verdict alſo further ſtands in credit, becauſe the jury 
be ſuppoſed honeſt men, and men of cleaf reputation, 
ir verdict not having been attainted by the party againſt. 
dm it was given. © 8 | 
But then the verdict ought to be between the ſame parties, Lewis and 
uſe otherwiſe, a man would be bound by a decifion, Clerges. 
re he had not had the liberty to croſs-examine, and 
hing can be more contrary to natural juſtice, than that 
one ſhould be injured by a determination that he was 
at liberty to controvert; for that is to ſet up a deciſion 
xamined, in prejudice of a cauſe that is under examina- ZN 
; beſides, one that is not party to the trial, has no 5 
reſs for the injury, if the verdi& were falſe, for he | 
not + have an attaint, and therefore ought not to be (f P. 93) Cf, 
50 by the verdict. Nor can he move for à new 1 5 
But it is not neceſſary that the verdict ſhould be in relati- Lewis and 
to the ſame land, for it is only ſet up to prove the point e | 
queſtion ; and if the verdi& ariſe upon the ſame queſtion, 1 __ 
nit is no doubt good evidence, for every matter is evi- 3 
Ice, that amounts to the proof of the point in quei - Ss 


do a verdict in another action for the ſame cauſe, ſhall ; 8 big. 
allowed in evidence, between the ſame parties. 291. 3 
Though judgment was afterwards arreſted for want , Rol. 44. 


orm. ' 


So 


5 


3 
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3 Com, Dig, So it ſhall be evidence, where the verdi& was for q 
281. under whom any of the preſent parties claim. 

Ko So a verdict for or againſt a /e Mee, ſhall be evidence 
6 An. Hard. OT againſt him in reverſion. 


472. So a verdi& for him in remainder ſhall be evidence fv 
85 l W. 3- ſubſequent remainder-man, in the ſame deed ; for thoy 
14. "FD hol he does not claim under him for whom the - verdig x x 


given, yet he claims by the fame deed. 
Rex v. Hebden. Judgment of oller againſt bailiffs of a corporation, 
P. :2G. 2. good evidence againſt one making title as elected un 
Stra. 1109. their bailiff-ſhip. 

A verdi ct for or againſt a plaintif, with proof of the 
. dence by him given, ſhall hin, in an action by a 
at Guildhall. ther againſt him, for the /ame thing : As, in an adi 
14 W. 3. by a common carrier for g elivered by miſtake, a 
dict for or againſt the plaintiff, with the proof by h 
given, ſhall be evidence in an action by the owner agai 
the carrier for the ſame goods. 

+ So a nonſuit, with proof of evidence then given, | 


(+ P. 94) be allowed as evidence againſt him in another action byt 1 
| ng Dig. ſame plannf. | den 
"K: 6: An. if So, if the jury are agreed, and afterwards diſchaꝶ 

P. B. before the verdict given and recorded, it ſhall be allom . tl 

at 


1 Dig. for evidence, that the jury were agreed, in the caſed 
R. 2 Rol. 68c. Common perſon. Sed N „„ 
1. 5. - Whether the coroner's ingueſi might be read as eviden by | 
M4 G.5rr, 68. a _—_ the executrix, to whoſe advantage it was, dubi 
TTY Parker, C. F. and Powys, J. pro Eyre, J. 
—_ J. con. 
6 An inquiſition poſt mortem, traverſed, and trial there 
Leighton, P. 6 though voidable, is evidence. 
G, Str. 308. A ſpecial verdic, to which defendant was no party, gin 
„ cauſe in which the premiſſes in queſtion were recover 


ing, 
1 Str. On a general verdict, and the ſpecial verdict related 


12151. other premiſſes, ſhall not be allowed as evidence, even F''1l 
a pedigree. In 

| D; If a verdic be e in evidence, it ought to be proven 

IJ Com, C. — 0 h 
281. ed by an cxemplification of the verdict, and judgment uf: t 

Vide Hard. 118, it. nen o 
_— Wal. The poftea is no evidence of the verdia, without erly 


ter, H. ; G. copy of the final judgment; for judgment might l 
Str. 162. been arreſted, or a new trial granted. 
In an action of treſpais, the indictment for the {a 


I * 1 treſpaſs, and verdict or the mc treſpaſs, ſhall not bes 
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ven in evidence, if the indictment be only found on the 
party's own oath z for if the party's oath be no evidence 
in his own cauſe (which it certainly is not) then cannot the 
verdict which is founded only on the party's own oath : 
be any evidence; for what cannot be evidence directly, : 
+ cannot be made evidence by any ſuch circuit. (P. 95) 
- - But where the verdict on the indidtment is founded on G.L. E. 3 
other evidence, beſides. the party's on oath, the verdi@ 118 is the 
may be given in evidence; for in ſuch caſe, the verdi@ pradice, ex re- 
ſeems to be under the ſame. general rule with all others, and latione Me. 
there the judgment of twelve men on the fact, ought to PhipP*, 1700. 
ſway in determination of the ſame fa#, whether the ver- 
dict be on indi ct ment or action; but yet it may be objected, ObjeRion. 
that the fact might find credit from the party's own oath, | 
which ought not to ſupport the action, and ſince the evi- Tx. 
dence is ſo intermixed, that it doth not appear on what it 
was founded, the verdict cannot be produced in corrobora- 
tion of the evidence on the ation. Query, If this objedti- 
on is not a good ones ; | | | 
It is true, this doth in part take off the force of ſuch evi- ns: 1 
dence; for as (when a verdi& is produced in evidence) © © © ** 
it may be anſwered, that it did not ariſe from the merits 
of the cauſe, but from ſome formal defe& of the proof, and 
that makes it no evidence towards gaining the point in queſ- 
tion; ſo a verdict may be diminiſhed in point of authority, 
by ſhewing that it was in part founded on the oath of the 
party intereſted in the action; and the jury are to reſpect 
t no farther than as they preſume it given, and ſupported 
dy the-credit of other witneſſes who are not concerned in 
he cauſe. 309; Hew can this appear to the court, without 
Iva voce evidence? ©” 8 | 
Yet others have ſaid, the verdict given on the indictment 24 ObjeQion. 
onnot be given in evidence, becauſe on the proſecution, G- L. E. 32. 
he party cannot attaint the jury, as he may, if injured in a (+ i 96 ) 
vil action, ideo guære? ” . 
In an appeal, the verdict on the indiament cannot be 0. L. E. 32. 
ven in evidence; for where the life of a man is concern- 1 Sid. 325. 
d, the jury muſt weigh and conſider it from the evidence 
ben offered, and not from any precedent of what was for- 
erly done by others; as, in the caſe of blood it ſeems 
convenient and dangerous, that the determination ſhould 
governed by any thing out of the evidence, eſpecially 
nee by the policy of the common law, there could not be 

OL, ]. * a double 


ke? | Now when the ſtatute of Hew. 7. altered that, . made 


P. 


. 142, It an cjecment is brought nt Adem perſons, and 


3 Med, 164, Tt a man has two wives, and be thereof convicted, ant 
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« double trial, and one aequirral was alvays s dar o n 
ther. f 


Jacque's caſe. the indictment cotemporary with the appeal, it never inten. 
ded they ſhould have any relation to each other. 


8. K. 2. 43. A verdi#t in a criminal caſe, where the matter was capi. 


"7 tal, was refuſed to be received in evidence in a civil caſe; 
| us where the father was acquitted on an- indiQment for 
having two wives, this could not be given in evidence in: 
civil cafe, where the validity of the ſecond marriage wa 
controverted; the reaſon | ſeems to be, becauſe much le 
evidence is neceſſary to maintain an action than to attain 
a criminal, and therefore his acquittal was no argument 

that the fac was not true. 

G.L.E. 33 If a verdiat be given againſt the defendant on the jen, 
point, though anorher party were plaintiff, yet in ſome cate 
it may de given in evidence; as if there be à trial of tit: 
between A Icfſce of E. and B. and afterwards there be! 
trial of the ſame title between C. leſſee of E. and B.; ( 

97) may give the verdict found + againſt B. in evidence upon 
the trial between him and . for this was the ſenſe of a tor 
mer jury on the fact. 


there be a verdict againſt one, that verdi& cannot be given 
in evidence againſt the reſt, for it is the party only againl 
whom the verdict is given, that can have relief by attain) 
in as much as the reſt are not prejudiced ; and they ſhall nd 
be injured by a verdi@ they had not power to controvert, 


dies, and the ſecond wife claims dower, the verdi and 
conviction cannot be given in evidence, but in this caſe tt 
writ muſt go to the biſhop; for whether the marriage e in 
Jawful or not, is the point in controverſy, and that is of «i «s 
cleſiaſt ical JuriſdiQtion, and 1s not to be decided at comma | 


law. ver, 
But the verdi may be made an exhihit in the cavoW giv 
G. L. E. 34. before the biſhop, to induce him to believe there was a fo 15h: 


mer marriage. 
However, this rule of giving verdicts in evidence on thi 
Lord Howard ſame point, is to be taken with great reſtriction; for nobol 
5 can take benefit by a verdict, that would not have bcen p 
Hard, 472. judiced by 1 it, had it gone contrar is and therefore if a 
mor tor years had recovercd again! 3. the reverfioner mig 


gil 


en for the defendant, it ſeems that the reverſioner may give 


* 
* * 
Ira. b 


for it would be unequal, that ſince the cauſe is a new matter 


in relation to the ſame matter againſt A. and C. and a trial Ruſhworth, _ 
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give ſuch verdiQ in evidence, for B. has no prejudice, be- 
cauſe he hath the liberty to croſs-examine the witneſſes, 
and to attaint the jury; and it is fit the reverfioner ſhould 
make uſe of the verdiQ, and have benefit by it, fince he had 
been diſpoſſeſſed by the verdict, if it had gone againſt the ter- 
mor, and therefore he may offer it in evidence. So if there 
be tenant for life, the reverſion in fee, and B. bring an Þ 
17 _— againſt the tenant for life, and a verdi& is giv- ( + p. 98) 4 


this in evidence againſt B. becauſe he would have been 
prejudiced in caſc 8. had recovered, as his reverſion would | 


have been turned to a naked right in him. Quære et vid. 


But a perſon that is not prejudiced by a verdict can never Hard. 472. 
give it in evidence, though his title turns upon the ſame 
point; becauſe if he be an utter ſtranger to the fad, it is 
perfectly res nova between him and the defendant ; and if it 
be no prejudice to the plaintiff, had the fate of the verdi& 
been as it would, he cannot be entitled to reap a benefit; 


between the parties, that the jury ſhould be ſwayed by any 
prejudice 3 for the letting in of pre-judgments ſuppoſes that 

the cauſe has been already decided, and that it is not tried 

and debated as a new matter, but as the effect of ſome liti- 
giouſneſs in the defendant that holds out the poſſeſſion, 

when the cauſe has been decided againſt him; and this pre- 

judice ought not to be thrown upon him on a new en- 

quiry. | | 

As if A. prefers a bill againſt B. and B. exhibits his bill Hard. 453. 


at law is directed, C. cannot give in evidence the depoſitions ge any of W 
in the cauſe between A. and B. but it muſt be tried entirely * * 
us res noua. | | > | 
A. leſſee of B. brings an ejedtment againſt D. and the 

verdiQ goes for the defendant; this may at any time be 

given in evidence againſt B. for the poſſeſſion of B.'s leſſee 

is his own poſſeſſion, in as much as the leſſee doth only te- 

were in nomine aliens, and B. might in this caſe give an 3 
thing in evidence, as + well as the plaintiff himſelf, and (+ P ) 
challenges might have been made to the jury for conſangui- © * 99 


! 


. 
- : 
1 
N 
5 
b 
3 
[2 
þ 4 


nity to C. the reverſioner : therefore, fince A. hath the poſ- | | 1 
ſeſſion of B. as his bailiff, if there be a verdict againſt that 
| en nn poſſeſſion, 


17 y 
F 
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| to croſs- examine as well as A. himſelt. 
Hard. 426. But it there be a recovery againſt tenant for life, by Vere 
per Glynn. dict, this is not evidence againſt the rever „ for the 
' tenant for life is ſeiſed in his on right, and t pofſefionis 
properly his own, and he is at liberty to pray in aid of the 
re verſioner or not, and the reverſioner cannot poſſibly con- 
trovert the matter where no aid is prayed, for he hath not 
8 any permiſſion to intereſt himſelf in the oontroverſy. . 
3 . In the cauſe of an antient verdi in probibitian, where 
of the vicar of the cuſtom of tithing i is ſet out, it hath been a queſtion whe- 
Rolvend. ther it might be given in evidence againſt another pariſhioner 
that was not party to the verdict, nor had the lands in queſ- 
tion; and held by ſome that it might be given in evidence, 
decauſe it could not be ſuppoſed to have been a contrivance 
to alter the cuſtom, as it appeared to be antient, and it 
ſnewed what was then though to be the cuſtom.» 
0. L. E. 3. If a verdict be given againſt I. S. and then judgment arreſt 
2 Rol. Ab. + and then J. S. aliens to I. N. it ſeems that the virdict giv- 
3 Mod. 142. en againſt. I. S. may be given in evidence againſt J. N. for 
the alienation of J. S. cannot put J. N. in a better condition 


to his place, and at the time of the alienation, the verdi& 
-might have been given in evidence againſt J. S.; and J. S. 
G& P. 1000 cannot by alienation + deſtroy the advantage that his adver; 
ry ought to derive from the verdi&; for though I. M had 
5 * liberty to eroſs- examine upon his title, yet I. F. had, 
and 7. NM has but his title, and therefore could not be ſup⸗ 
poſed to make the fact better on the examination. Sed qu. 
1 as co Judgment was ee of wy . can be you to 
LEES exit 
2 Rol. Ab. 69. In an information by the attorney evncrat: Tr the King, 
. . when the jury are ready to give a verdict *, the attorney 
e 96 wh general may withdraw a juror, for this is part of the prero- 
t = 934. gat ive, and is in lieu of a nonſuit of the ſubje& ; for the 
King cannot be nonſuited, being always in court; and this 
prerogative ariſes from, or is. founded on, the King's em- 
ployment for the public ſafety; and therefore if he hath 
failed in any point of proof, ſo that diſadvantage may be ex- 


Holt ſays it was the opinion of al the Makes of England, that it moſt 
be by conſent, Carth. 465, 2 Keb. 507. 5 


— nts 


1 
= 
| 

| 

bu 

' K 

5 


poſT, hon, it muſt conclude B. for he had in this caſe my 


than J. S. was, for the ſubſtitute of J. S. can but ſucceed in- 


pected from the verdict, it ſhall be at ce election, whether 


dinary, cannot be evidence, nor is it to be any way re- 
garded. 7 
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he will receive the verdit or not; and therefore, in a'fe- 
cond information, none of the firſt jury ſhall be admitted to 
give in evidence, that they were agreed in their verdidt, — 
tor ſuch evidence would be of the ſame weight, as if the ver- "J 
dict had been given, and thereby the king would be diſpoſ- 
ſeſſed of the benefit of his prerogative; © 2 4 | 
But if the King aliens the eſtate. on which the trial was 2 Rol. Ab. 680. | 
had, ſo that it comes into private hands, there on a ſecond Tri. per pais, 
trial between private perſons, the agreement of the jury may 3 

be given in evidence, for the prerogative is annexed to 

the crown, and cannot extend to any private perſon, and query. 
therefore they take + the eſtate with the diſadvantage of hav- (+ P. 10 1) 
ing @ verdict againſt them. : 2 gan ft nr PROS ne 

But then on ſuch trial they muſt have the record of the, V Ab 678, 
proceedings, on the firſt information, becauſe as a verdict . 3. 
cannot be given in evidence without the record, which gave 3 
authority to the jury to proceed, no more can they give in : 
evidence the agreement of the jury, without the record on 
which they were impanellec. nn | 

A man has two manors, called Dale, and levies a fine 2 Rol. Ab. 676. 
of the manor of Dale; circumitances may be given in evi- a. 11. 
dence to prove which manor he intended; tor fince the 
fine is uncer ain, as to the identity of the name, it is fit 
that it ſhould be reduced to a certainty by proof, that the 
fine may not loſe the operation which the parties intended. 

In plene adminiſtravit an execution executed, cannot be àt Guildhall. 
given in evidence without the judgment, becauic there does per Holt. 
not appear to be any authority for ſuch execution, without Tri-per Pais, 
the judgment: where the execution is of record, and the **7* 
authority for ſuch execution is alſo of record, they muſt - 
both appear to the jury, otherwiſe they have not the utmolt 
evidence of the fact in queſtion. | 


Upon . niftravit, an account given in to the or- 2 Rol. Ab. 678. 
Upon plene adminiſtrauit, an account given in e eee 


Tri. per. Pais, 


4 2 4 ; 
This muſt mean for the defendant ; but ſurely it is evi- ” Bp 


dence for the plaintiff to charge the defendant, if it appears 
that there are aſſets. 4 9-5 | FP | 
In debt againſt an executor, the defendant pleads that the G. I. E. 39, 
teſtator was taken in execution by a. (apiat ad ſatisfaciend', 40. 
and found that he was taken in execution on an Alias Capias; 
this is well enough, for an alias capias is but + the fame (+ P: 102) 


captas renewed, and doth not differ from it in ſubſtance, 

but in circumſtance. only, as being the ſecond proceſs of tze 

3%; ' . ſame » 7 #1 
i ig : | "7 


_ 
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ſame nature ; but if they had found that he had been taken 


in execution by a capias pro fine, or by a capias utlagatum, 

this had not maintained the plea, becauſe theſe are not the 

ſame ſort of executions with the Ca. Sa. but are in their na- 

ture diſtinQ; but when the jury find that the party was ta- 

ken in execution upon an alias capias, it ſhall be intended 

upon the ſame judgment, without any averment; becauſe 

the writ exhibitcd to the court ſhall not be intended quite 

foreign to the matter, but ariſing out of it; and therefore it 

muſt be intended an alias capias on the fame judgment, 

otherwiſe there would be no reaſon to prefer it as a doubt, 

for it is out of controverſy, that a capias upon another jude- 

; ment could not poſſibly maintain the ple. | 

G. L. E. 69,&, Another way of perpetuating the teſtimony of a perſon de- 
Sherwin and ceaſed, is by giving the verdict in evidence, and the oath of 
Clerges, Mich. the party deceaſed : where you give in evidence any matter 


Term, 12 W 


'3* {worn at a former trial, it muſt be between the /ame parties, 
ö you deprive your adverſary of the liberty 4 een 
mining; beſides, otherwiſe, you cannot regularly give the 
verdi& in evidence; and where you cannot give the verdid 
in evidence, you cannot give the oath on which it was 
founded; and unleſs you ſhew there was ſuch a cauſe, you 
cannot ſhew that any perſon was examined in that cauſe; 
and without ſhewing there was a cauſe, no man's oath can 
be given in evidence, in as much as that would appear to 
be a voluntary affidavit. . : 


P. 10 3) + What a man himſelf that is living has ſworn at one 
8. L 9 


. 
4 1 
_ » 
1 - - 
* 
1 > 
* 
o 
* 
, 


1 Sid. 34 f. On an appeal of murder, the appellant cannot give it 
1 9 r. C. evidence the indictment, and what a perſon deceaſed (wort 


! trial, can never be given in evidence at another trial to ſup 
Sherwin and Port him, (though what the witneſs has ſaid in diſcourſe 
Clerges, M. may be given in evidence to ſupport him ;) becauſe the ſame 
12 W. 3. oath at another trial, is not evidence of the truth of an 

man's ſwearing; for if a man be of that ill mind to ſwear 
falſely at one trial, he may do the ſame on the other, from 
the ſame inducements ; but what a man ſays in diſcourſe, 
without premeditation or expectation of the cauſe in queſt 
2 Hawk, P. C. on, is good evidence to ſupport him; but if a man hath 
470. ſworn at one trial different 3 what he hath at another, 
this is good evidence as to his credit, 5 
Query. As to evidence of a diſcourſe? If this is law, | 
concerye it muſt be upon this ground, that the witneſs hat 
always been conſiſtent. | | 8 


at the trial; for in this caſe, we have already ſhewn that the 
indiQment 
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indi ctment cannot be given upon the appeal; beſides, the 
appeal is tried as a new cauſe, and therefore it is neceſſary 
for the defendant to have his accuſers face to face. 

If the indictment be given in evidence for the priſoner, 
and the oath of a perſon deceaſed, the account of that oath 
muſt be upon oath, for although there is no reaſon that the 
indictment ſhould not be given in evidence for the priſoner 
to prove he was once acquitted of the ſame faQ, and in fa- 
vour of life none + of the evidence ought to be loſt, yet the 
account of that evidence ought to be upon oath, for nothing 
can be given in evidence as an oath, but upon oath. 


? 
% 


In an information for perjury on a trial in ejectment, on 6. L. E. 50. 
not guilty, the defendant inſiſted that what he ſwore was Raym. 170. 


true, and to prove the perjury, one was produced to prove 
what a perſon deceafed fore at the former trial in eject- 
ment ; and this was allowed to be good evidence, becauſe 
it doth not go to the proof of the charge itſelf, and the de- 
tendant ſwore, but only the falfity of the fact that was ſworn, 
and it was inſiſted that the charge itſelf which confiſted in 
the proof, and what the defendant ſwore, might be direQly 
proved by ſuch evidence as the defendant . croſs-exa- 
mine; but the falfity of the fact which the defendant ſwore 
to, might be made out by any other proof, becauſe in ſuch 
caſe you muſt give the verdid in evidence, in as much ae 
the cauſe in which the perjury was committed, muſt be ſet 
forth in your information, and conſequently be proved on 
your iſſue; and when you have proved that the defendant 
ſwore in the cauſe, you may ſhew the whole matter, viz. 
ra _—_ teſtimony ſtood oppoſed by the evidence of the party 
ecceale 5 | 


= -- 0 


— 


O. L. E. 70. 
1 Sid. 32 5. 


e 


THE LAW or EVIDENCE. Ess. 1; 


GP. 105) 1 [5] Of Writs e. 


6. 1 K. „% WAH EN a writ is only inducement to the action, the 
Tri per Pais taking out the writ may be proved without any copy 
167. of it, becauſe poſſibly it might not be returned, and then 


it is not a record, and therefore the copy of it is not requir- 
ed; but where a writ itſelf is the giff of the action, you 
muſt have a copy from the record, in as much as you are 


to have the utmoſt evidence of which the nature of the 


thing is capable. 


8. L. E. 4 In an action of treſpaſs againſt a bailiff for taking of 


a goods in execution, the bailiff muſt not only give in evi- 


« Query, 17 dence for his defence on not guilty, the judgment *, hut he 


Proof of judg- muſt allo ſhew the writ of execution, by virtue of 


_ ref which he took the goods; and it is not enough merely to 


juſtification is ſhew the ſheriff's warrant on the writ, for when the writ 


not neceſſa y? of execution is returned, as it is preſumed to be, immedi- 
ately after the execution ſerved, it is of record, and a re- 
1 od cannot be proved by any thing leſs than itſelf, and the 
tic copy. warrant on the writ is not any proof of the record itfelf. 
G.L.E.qi., {nan action brought by an attorney for his fees, it is ſuf- 
Silby v. Hinck- ficient to prove the taking out the writ, by a warrant made 
i 1 by the coroners, for the writ may not be returned of re- 
Gold. cord, and conſequently is not any record; in which caſe 
the warrant made by the coroners is ſufficient to prove a 
title to his fees, for the attorney in this caſe is intitled to 
his fecs, whether the writ be returned or not. _ 
N. B. He ought to have an authority in writing from his 


client, to ſue or defend. | 
LA. 
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[A-] I. (11. ) OF PUBLIC WRITTEN EVIDENCE. 0 1 P 107) 


I . WRITINGS not of RECORD. 
; li. Of Decrees in Chancery. 
5 1 Of Bille in Chancery. 
z.] Of Aſwers in Chancery. 
2 [4.] Of DA tions. © | 
Ils] Of Affdavits in Equity and Law. 
e. Of Proceedings in the Spiritual and other Courts. 
L 55 Of Rolls of Courts, Baron, Se. 8 
e s.] Of Regyfers, &c. * 1 1 0 
f 90 Of the Pope's Licence, and Bull. tre? 1 - 4 
» lio.] Of Pablic Books, Sc. Such as Domeſday Books — 
4 Books in the Herald's Office. — The Navy and other 
: public Offices. — Surveys. Terriers.— General Hiſ- 
5 tory, —And Inventories, oe: _— by Sheriffs. 
e 
. General Obſervati ons. | 
e 
- HOSE things chat ſtand ſecond in point of probability, O. L. x. * 
e are all public matters which are not of record. 8 
a hoſe public matters which are not of record do all come 
o Per this general definition: they muſt be ſuch matters 
have an evidence in themſelves, and that do not require 
$ illuſtration from any other thing; ſuch are tranſactions 


Chancery ; copies. of court rolls, &c. and the copies 
Joch things may be given in evidence, +in as much as (P 108) 

te is a plain and coherent proof, for the things them- ” 

es are ſuppoſed to be ſelf-evident, and conſequently . 
en a copy of them is produced upon oath, you have a 

proof, becauſe you proved upon oath, a matter which 

n produced would carry its own light with it, and con- 

ently would not need any proof. 
Dbjetion. But here it will be objected, that this is not ObjeQion, 
utmaſt evidence of which the nature of the thing is ca- 

le, for theſe teſtimonies themſelves mult be better than 

copies of them. 


To 


THE LAW OF EVIDENCE. 12. 


Anſwer, To this the anſwer i is, that the copy upon oath i is reg 
VbLloneld as an equivalent to the thing itſelf ; and the teſtimoy 
itſelf muſt not be rigidly required, becauſe fince theſe thing 
lie for the public Alon, every man hath a righty 
their evidence, and — cannot be in ſeveral places at the 

| fame time, and therefore the thin 5 W 
demanded, but only the copies of t | 
The firſt ſort of teſtimonies that are ws note record, 

a 2 proceedings of the court of e on the Buj 
3 The juriſdiQion o the Court af Cbanery is 
fold ; ordinary, according to the cuſtom of the comm; 

law ; ar eg as a Court of Equity. It is ox 

cerning equity proc gs we are to treat. 

Os i The — why. the proceedings in Chancery, ad 
rolls of the court are not records, is this, becauſe they ar 

not the precedents of | juſtice ;. for the proceedings in c 

are founded. pat — circumſtances of each privat 

caſe, 6 rules to een 

ent is ſecundum f equam et bamum, not 10 

r. 109) Jo87 dum leges et conſuetudines ; and the reaſon wh any 1 
is of validity and authority is, becauſe it is eclarative oſcd 

the ſenſe of the law, and is a memorial of what is the le co 

of the nation: but chancery proceedings are no memoraWicreſ 

of the laws of England, wa the 17 1 is nat bow the 

| to-proceed according to law. unſ 

bas L.E. 49. Now, becauſe theſe ſeveral proceedings are not r ve! 
hey are conſequently not ſuch memotials as are 
ſeparably in any certain place, but are transferrable fr 

one place to another, and therefore may be themſclve'f 

ven in evidence. : | 


But it is PT to deſcend to partculas | 
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Decree in the Court of Chancery or Ex 1 EO 

be evidence againſt the party, if an exemplification , Mod. aye. 
it be produced, under the ſeal of the court. TT 
Ot a decretal order in paper, with proof of the bill and 1 Keb. 21. : 
80, if the bill and anſwer be recited, it is ſuſſicient. 5 A | 
An. Setnb./per. Trevor at Guildhall, 9 An. inter Wheeler and Lowth. 
But a decree, which docs not recite the bill and anſwer, Per Cor. 


1 


t la.] Of Bills in Chancery, (98 P. 111) 
A Bill in Chancery is evidence againſt the complainant, G. L. x. 3% 
for the allegations of every man's bill ſhall be ſup- 1 Cha. Cal. 64. 
ſed to be true; nor ſhall it be ſuppoſed to be preferred by ws, 
e ae * or folicitor, without the party's privity, and * Gs. 
erefore is evidence, as to the confeſſion, and admittance Lord Mans. 
f the truth of any fact, by the party himſelf ; and if the feld, in a caſe. 
punſe] hath introduced what is not true, the party may —__ 
ve his action; but where a bill is exhibited,. and there are of a differene 
proceedings upon it, then it cannot be given in evi- opinion, be- 
nce, unleſs they prove a privity in the party, for à man —— wa 0 
ay file a bill in another's name to deprive him of his — 
vidence by a fictitious confeſſion, and therefore a bill counſel, not 
ed without any proceedings upon it has not the force of ſeunded upon 
ndence, becauſe it is not to be ſuppoſed that the party — me 1 
d himſelf file the blll, without any proceedings, to bring 1 Chan. Cee 
8 adverſary to anſwer ſuch bill as it would be uſcleſs to the 64, 65. 
amy, and therefore muſt be ſuppoſed rather to be filed ©: J F. 50. 
Y a ſtranger, to do him an injury: this is conſidered as 
inding in point of credibility in the ſame circumſtances 1 
a confeſſion by letter, under the party's own hand, AF ey 
ere no one ſaw the writing of it ; though ſome have rang- _ 
uit in an inferior degree, becauſe the one is the party's 
u immediate confe ſſion, and the other is only the coun © 
1s draft ; yet it ſeems that an allegation in a court o 

| Bo juſtice, _ 

* 


1. Sid. 221. 
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| juſtice, which amounts to the confeſſion of a fad, oupit 
(P. 1 12): to have more + weight and 3 en nx private a |; 
knowledgment. _ 
„ ſues a Beisl bY N the parſon pe Ins 
1 Sid. 221. fers a Bill in Chancery to be relieved, the bill and proceed 
Snow and Phi- ings upon it ſhall be given in evidence, e 
lips. make void the parſon's living. | 
\. Notwithfanding our preceding query. in 0e margin 
1 1 11, there are authorities to ſnew that a hill in Chancery, ' 
1 R. Exchequer ſhall be of evidence againſt t the fas wa 6 
if it was exhibited with his privity. | 
Ca.Ch. 6c, And more eſpecially if there was an anſwer, and. othe 
1 | proceeding upon it. « 
3 Com, Dig. . And it hath been held that the — upon al | 
234. per Tracy. import prims Facie that it was with the nme 
34 RE. 
Denn v. Ful. The copy of, a bill in Chancery vrote cleſe on treit 
. G. fixpenny ſtamps, may be read. | 
13 177. In the ſame caſe, per Lord Mansfield, an Nee- copy 
1. n in the ſame court, and in the ſame cauſe, 1 toth 
record: but in another court or in another me in the | 
court, the * ul: be Proud.” 


# 


4 


5 3 5 ; 0 , 4 3 , 0 
3.10% Anſwers in Chancery. &c. * 
| ain] 


* 


3 | ti 

> ( + P. 11 3) JF the bill be evidence againſt the ann, moe ak 
INT more is the anſwer againſt the defendant, and carries iſe int 
Godd. 326. a higher weight of probability with it, becauſe this is dehat t. 
vered in upon oath, and therefore, over and above the lily diff 

gle confeſion, it has an authority from the ſanQion of re th 

| oath. Vic 
Brochman's But when you read an anſwer, the cb muſt be bat: 


Cafe, Trin. AN. taken together, and you ſhall not take only what male 


1701. per Gold, . 


a Void © againſt the defendant, and leave out what makes for bini 
283, for the anſwer is read as the ſenſe of the party himſelf, dig, 
_— if it is to be taken, you muſt take it entire e and unbroken, Int 95 


terſ⸗y. 


it, ern Law or EVIDENCE. 1 


But Auf vunfwer by his guardian ſhall never be ad- 2 Vent. 72. 
ted in evidence againſt him on a trial at law, for the law 3 Mod. 259 
— n aﬀairs of 1 that it will not (Carchew 2905 


3 Williams 237. 


We may 83 bl rake to — an Canfas; 270 any Godb. b. 
Chancery in his own right, evidence againſt himſelf, vou 14 
uld prove the bill fi led. | 2 
An anſwer to erage, is er dene againſt the Rus com. ber 1 
anſwering. 


80 an aniwer to a libel inthe ſpiritual court 3 ; for it io tun Per Tracy 2 
ount to a confeſſion. Ann. Ver. 33. 
got an anſwer of a truflee, ſhall not be evidence "54 aff Keb. 281; 
5 [0 a ** 


tefluy que tra. "IF: 
Nor the anſwer of a vender, againſt an alience Tr" © 00 


4 14 M E # * 


Ny [4-] CF Depoſitions. 8 


A 7 
4 


E ſhall in the next place treat of depoſitions; ver 
here we muſt firſt ont in what rank they ſtand ( = 1 ons ) 
point of credibility ; and to elucidate this ſubject it may 1 
be improper to give an account of their original uſe: we 
ainly received them from the civil law; it appears that 
parties exhibited their interrogatories upon their ſeveral 
gations, but the witneſſes were privately examined upon 
ſe interrogatories, by the ſame judge that tried the cauſe; 
hat the courſe antiently followed among the Romans was 
7 diffefent from the modern proceedings in Chancery, 
re the ſenſe of the witneſſes is ſtated by the examiner, 
which the Chancellor is to judge. 

it this was the antient courſe of the civil law, is very Dig. Lib. . 
n from Adriads Epiſtle to Varus, the Legatee of Cecilia, Tit. 5: 5 3. «ho 

agts ſcire putes quanta fides habenda fit tefiibus, qui . N 
Fs dignttatis, S cußus e/limationis fint, & gut fempliciter ; | 
Int b diere, utrum unum 2 eundemque meditatum ſermonem 
attulerint, 


him 
„ 4 
en. 


[ 
3 U 
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reſponderint. 


lication paſſed, that the judges might, if they had not 
ficiently compared and weighed the examination, hay 


due aſſi ſtance from the obſervations of the advocate : af 


(TP. 11 [3 brine of the civil law thus ſtood, when the Þ+ judges vi 
. the behaviour of the witneſſes, there was very little < 
* Only that ence * between this trial, and that of a jury, ſave only1 
the judges are trial by jury, is much more ſpeedy, and the evidence n 

appointed by re} Ap 2 . 

the Crown, and enlire, whilſt in the other way the judges took up 
are for lite; Mence at one time, and the gloſs at another, 
whereas juror 
are drawn by 


ö > Gt 7 * — 


» who did not duly tonſider the ſubje& ; beſides, 


giftinguiih the credit of the witneſſes; and for this m 
A um io the trial by jury is preferable to the examination «fi 
may ve lav, when under the beſt regulation. And nod 
our Chancery proceedings, the witneſſes were fom 
ro judges ap- examined by the maſters, who ſat in the court to in 
nd tde the Chancellor of their credibility, 'till the cauſes ſo m 
n. . a : . . 
plied, that the maſters were employed in other affairs, 
theretare the ezamination of witneſſes was left to thee 
miners. b 
Doubtleſs the credit of depoſitions ceteris paribun 
much below the credibility of a preſent examination! 
vide latrod. voce, for the examiners and commiſſioners in ſuch caſe 
often dreſs up ſecret examinations, and give them 2 
different air from what they, would have if the ſame tell 
ny had been plainly delivered, under the ſtrict and opt 
amination of the judge at i privs. al 
But though theſe depoſitions fall ſhort of examin? 
viva voce, yet they ſeem ſuperior to what a witneſs {aid 
former trial; for what is reduced to writing by an ol 
ſworn to that purpoſe, from the very mouth of the wil 
is of more credit, than what a ſtander- by retains in mem 
for the images of things decay, by the perpetual chan 
t appearances; but what is reduced to writing, cont! 
( tP.r 16) conſtantly the ſame ; ſo that we cannot be certain on? 
: bal atteſtation, but that ſome. dircumitances of the fact 
be loſt in the recolle & ion. 


7 


attulerint, an adeoque interrogaveras ex tempore veri ſai 
- - Theſe examinations were firſt made privately, that 


judge might be poſſeſſed of the naked fact, and the (eh 
the witneſſes was afterwards taken in writing, and then yy 


n breaking of the evidence might be dangerous to an 
dge not be ing of the neighbourhood, could not ſo & 


| 


jo} 


in 


ay be read. 


Mr. 1. Juſtice — in the Preface to his Reports (p. iii.) 


xaking of the beneſit of trials by juries, and _ es exa- 


ee ſays, It is in experience (as [ have 

found that after a matter of fact, on the written teſ- 
my of the witneſſes, has appeared to be one way, on 
zamination of the ſame witneſſes vivd voce, on a trial at 


w, granted in the ſame cauſe, the truth has come out to 


eclearly the quite contrary. The mien and behaviour of a 


tneſs, his countenance, and the pathons of his mind, 


entimes diſcover thoſe truths which are never to be found 
«from a dead depoſition. This rule therefore of deter- 
ining cauſes by a jury is called, by one of the greateſt men 
the age he lived in, and _ Chancellor, viz. Lord Baron, 
e lanthorn of juſtice.” We recommend'to every lawyer to 
uſe this preface, not only for the great learning it contams, 
ut that he may be convinced how neceffary a *— of * 
non tongue is to gentlemen of the profeſſion. 1 * 8 
We muſt in the next Place ſee in what caſes depo 00 15 


it. They may ha 1 e Gas berween Ame Godb. 326. 
atties where the wit neſſes are dead, for if the witneſſes ue x Salk. 286. 
10g, depoſit ions are not the beſt evidence of which the na- j 802038 930. 
te of the thing is capable, and therefore cannot be read; but | —_— 
here the witneſs is dead, thedepoſition is allowed; for as re- 


ds perpetuate the deciſions of law, fo depoſitions are the 


nly method to perpetuate the memory of #the fact, and there- P. | 
te they muſt be truſted, where the witneſs is not in being. (F T 17) | 
2dly. Where a witneſs is fought, and cannot be found, Godb. 326. 

ww may, upon 'oath of the matter, - uſe his depoſitions 3 Sho. zei. Fry 
7 when it appears by oath, that he cannot be found, it is 445 —— 
e beſt evidence that poffibi can be had of the matter; be- 

wſc when a witneſs is ſought, and cannot be found, it is 


ſt the ſame with reſpect to the party who wants his evi- 


nee, as if he was dead. 
3dly. If it be proved that a witneſs was ſubpeenacd, and b Mod, 333, 4. 
ll fick by the way, or that he js not amenable, his depoſi- yo. % mo 
In may be allowed to be read; for in ſuch caſe the 4408. 445. 
on is the beſt evidence that can poſſibly be had, and that | 
wers what the law requires. 
Depoſit ions taken thirty years ſince, were admitted to be 1 Cha. G. 53. 
d in Chancery, though the parties were not the ſame, 
as much as the cauſe related to the ſame land, and the ter- vide infra, 
nants were parties to it, and thoſe witneſſes were-dead, the 
antiff's title not then appearing. And this 1s an indul- 

| gence 


» 
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gence of the Chancery beyond the ſtrict rules of the c 
mon law, and is admitted rom neceſſity, becauſe evideny 
ſhould not be loſt; beſides, Chancery, hath great faith in i 
own exaininers (iuppoſed to be indifferent perſons,) whay 
by themiſelves take the ſenſe of the parties ſo ſtricly, that h 
thoſe means the depoſitions ſtand the fairer to be read atay 
time. Vide in fra. F 
Bard. 472. v. Athly. A depoſition cannot be given in evidence again 
Supra & infra, Any perſon that was not party to the ſuit, and the reaſon i 
becauſe he had not liberty to croſs- examine the witneſſa 
(+P. 118) and it is againſt natural juſtice that a man ſhould + be c 
5 cluded in a cauſe, to which\ he never was a party, _ 
Item. vide ſu. Sthly. A man ſhall never take advantage of a depoſiti 
pra & infa. that was not party to the ſuit, for if he cannot be prejudia 
by the depoſition,. he ſhall never receive any advantage tr 
it, for this would create the greateſt miſchief that could ht 
as, in ſuch caſe, a man that never was party to the 
.cccdings in Chancery, might uſe againſt his adverſary il 
the depoſitions that made againſt him, and he could 
: uſe the de poſitions that made for him, becauſe. the otit 
party not being concerned in the ſuit, had not the liberty! 
Cross- examine, and therefore cannot be encountered il 
+ any depoſitions out of the cauſe. © 
Ray. 335. .:6thly. Depoſitions before an anſwer put in, are not a 
2 Ion. 164, minted tobe read, vnuleſs the defendant appears to be in cor 
tempt, for if a cauſe doth not appear to be depending, 
+ - © the. depoſitions are confidered as voluntary affidavits; f 
| | unleſs a ſuit is ſhewn to he commenced, it doth not appei 
that the adverſe party hath had liberty to croſs-examine 
blut if the adverſe party hath been in contempt, then the d 
poſitions of the witneſſes ſhall be admitted, becauſe it is ii 
fault ot the objector, that he did not croſs- examine the mi 
neſſes, as he would not join in the examination. 
x Ch. Caf. 175. When the bill is diſmiſſed, the rule as to the reading 
1 L. Raym. 53 f. the depoſitions is this, where the bill is diſmiſſed becaulet 
> me coat an matter is not proper for equity to decree, yet the depoſition 
” dã⁊s to the fact in the cauſe may be read afterwards in a ne 
cauſe, between the /ame parties; for though the matter 
| not proper + for equity to decree, yet there was a caule pl 
GP. 119) perly before the court, as it is proper for the juriſdictions 
equity to conſider how far the law ought, to be relaxed, 4 
moderated ; and where there is a cauſe properly before t 
court, for whomſocver that cauſe be decided, yet ey 
| ou | 1110! 
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ſet 
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e pfl 
jon! 
|, af 


re U 


{1101 


186. 1. THE LAW OF EVIDENCE. 

ftions in that cauſe muſt be evidence, as well as in 

VVV Pn ; 
But if a cauſe in equity be diſmiſſed for the irregularity of 

the complainant, the depoſitions. in that cauſe can never be 

read; as where a deviſee, on a ſuit pending, originally in- 


ſtituted by his deviſor, brings a bill of revivor, and ſeveral 
depoſitions are taken, and then the cauſe on the hearing 


1 Cha. Caf.17g 


is diſmifled, becauſe a deviſee claiming as a purchaſer, and 


not by repreſentation cannot bring a bill of revivor in this 
cauſe ; and in a new original bill exhibited, the deviſee 


cannot uſe the former depoſitions ; for in the firſt cauſe, 


miſtaking the bill that he ought to have brought, there was 
no complaint before the court, ſince the court doth not al- 
low any deviſce to complain in that manner, by right of 
repreſentation; and there being no cauſe regularly before 
the court, there could not in ſuch caſe be any depoſi- 
nns. : 

In croſs cauſes in equity, an agreement was proved in 
one of the cauſes, and in that cauſe it was not ſet forth in 
the allegations of the bill or anſwer ; in the other cauſe 
the agreement was ſet forth in the bill, and not proved in 
the cauſe 3 and an order was obtained before publication, 
that the ſame depoſitions ſhould be read in both cauſes ; 
and by the better opinion this might be, for ſince the order 
was before publication in the ſecond + cauſe, the defendant 
bad liberty to croſs-examine the witneſſes as to any particu- 
lars he pleaſed, and the fight of the depoſitions was to his 
advantage. 


1 Cha, Caſ.2 36. 


(+P.120) 


\ . 


If a witneſs be examined de bent eſſe, and before the com- Hard. 315. 


ing in of the anſwer, the defendant not being in contempt, 
the wit neſs dies, yet his depoſition ſhall not be read, becauſe 


2 Ion. 164, 
I Williams, 


414, 415. 


the oppoſite party had not an opportunity to croſs-examine 2Williaan,565+ 


him, and the rule of the common law is ſtri& to this, that 
no evidence ſhall be admitted but what is, or might be, un- 
der the examination of both parties. . 


0 = 


But in ſuch caſes as theſe, the way is to move the Court 2 Ion. 464. 


of Chancery, that ſuch a wit neſs's depoſitions ſhould be read; 
and if the court ſee cauſe, it will be ordered, and this order 
vill bind the parties to aſſent to the reading of ſuch depoſi- 
ons, though it does not bind the court * niſi prius ; and 
this is thought juſt, becauſe the witneſſes arc examined by 


the officers of the court, who are ſuppoſed not to favour either 


party. | 
Yor. I. G PFormerly 


\ 


| (+P. 12 2) examine upon oath, and that the law ſhould not puniſh f the 


(P. 1 21) ſoever they pleaſed, in as much as they could not be-+ pro- 


” it appears that there was not any cauſe depending, and 


1 Hawk. P. C 
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2Keb, zi, Formerly they did not inroll their bill and anſwer, but u 
| it ſeems, the bill was left looſe in the office with the clerks," 
and was thereby ſubjeQ to be loſt; and therefore antient 

depoſitions may be given in evidence, without the bill and 
7 | anſwer; e 5 
practice of The antient practice was alſo, never to publiſh the depo." 
Chanc. 7. fitrons of witneſſes, in perpetuam rei memoriam, during their 
life-time, becauſe the depoſitions were of no uſe *till after 
their death; but this practice was found very inconvenient, 
| becauſe witneſſes became thereby ſecure in ſwearing what." 


ſecuted for perjury, the effect of their oaths not being known 
| till after their death. h + 6s : „ 

: On an information for perjury the depoſitions in Char 
5 5 cery ſigned by he ee 1 not ſufficient evidence 
without proof, that the party ſwore them; for there is no 

proof of the identity of the perſon, but by the compariſon 

of hands, which is not ſufficient evidence in a criminal 

caſe, for another man might perſonate me, and thereby 

ſubject me to the penalty of perjury. Sed gu? on proof if 

. the witneſs's hand-writing. 5 | 3 
Styl. 446. From what has been ſaid, it is evident, that a voluntary 
affidavit before a maſter in Chancery is not evidence between 

ſtrangers, becauſe there is not any eroſs- examination, fine 


therefore ſuch evidence cannot, by any means, be ad- 
mittel. | | Es 0 og 

DEE. Depoſitions in Chancery are not of themſelves records, but, 

4.74 wa de they — oaths in a e of juſtice, and therefore it ſcems 
a witneſs ſwearing falfely, may be proſecuted, either at 
common law, or upon the ſtatute, becauſe this is perjury 

in a court of juſtice. : 8 4 

x Sid. 454 A man may alſo be indicted for a falſe oath in the Eel 
* fraſtical Court, or in the county court, at common lan, 
but not upon the ſtatute, for the ſtatute expreſsly mention) 
that it muſt be a court of record, in which the perjury 
committed, to become puniſhable within that law; but 1 
| Perjury in any court that hath authority to examine the 
cauſe in relation to which the perjury is committed, may 
be puniſhed at the common law; for it were prepoſterous 
that authority ſhould be given by the law, to a court to 


273. 


violation of that oath ; but it ſcems if the court hath not any 
authority to examine the cauſe, then ſuch perjury ran 


be puniſhed, for an oath, taken coram non judice, is not 1 Vent. 370% 
an oath in law; for the law cannot take any notice of an x Mod 166, 

bath, but where it gives an authority to adminiſter that 
ath; and if there be no lawful power to tender an oath, it 
s but an inſufficient ſwearing, as an oath not taken by law- 
authority, muſt be an oath not regarded by the law, _ 
od therefore not puniſhable, as the lawful oath is. | 
Depofitions taken in the ſpiritual court in a cauſe relating ; Syd. 454. 
o lands, cannot be read, becauſe. they are no oaths at all, March. 120 
nas much as. the ſpiritual courts. have no authority to take 59 1. 
lepoſitions relating to lands; but it ſeems they may be red 
hen taken in a cauſe in which they have authority, as + og 
ar as relates to that cauſe, in as much as theſe are lawful 5 
aths, and a man may be indicted for the violation of 

em, though they be not oaths in a court of recor e. 
0 A man promiſes that in conſideration the plaintiff would 1 Mod. 166, 
ing two witneſſes to ſwear to his debt, before a juſtice of — 
| ace, he would pay it, and the plaintiff ſays that he 

by d bring two e Tha and this oath, though extra judi- 
77 l, and though the juſtice had no authority in the mat- 

vas held a good conſideration, for the oath tending to 
1 Wdecifion of the right, was not held to be contrary to the 

x. of God, and therefore the party might aſſume upon 

Fa. at conſideration ; but it is not ſuch an oath as the law 

0. les notice of, to puniſh as perjury. 1 F 
A depoſition, regularly taken upon a bill and anſwer (+ P. 123) 
'bu Chancery, ſhall be evidence againſt the party to the ſuit, 1 Keb. 635, 
"ry who claim under him, if the bill and anſwer are prov« ! _ Ns 
Came to be filed. | | e 


: ; Fs 5 - . F R 7 : - : E | © 4 ” 
er f Though the bill was diſmiſſed for want of | equi- Ca, Ch. 175. 
N a 8 8 | per Holt. 7 W. 


o if it be proved that a bill ang Dt were filed, by = | s 3 
Lal Sie Clerk's Book, by mentioning them in the inrolmen e 


. the decree, it is ſufficient, though they are now loſt _ 
on Wo an exemplification of an antient depoſition was allowed 2 Keb. 31. 
at) re the record b h he bill and anſ. 
* ecords were burnt, though the bill and anſwer 
I © not recited; for the recital was not uſual before | 
A a 

4 1 F i 1 1 Sal. 236, 

bs nleſs in the caſes before excepted, the depoſitions of a * Videz Ver. 


ng witneſs ſhall not be read though he afterwards be- 700- 


urt to N 6 ö 
wy es intereſted, whereby he is diſabled to be a wit- 17. . 285, 
ot any & FT e 1 Str. 101. v. 
annot infra, R. 2 An. 1 Sal, 286. Baker v. Lord Fairfax, Stra. 191, 


be ” G 2 FE. Nor 


TAB LAW OF EVIDENCE. 2.1 
| Heb, 112, Nor againſt him who is no party to the ſuit, nor claim 

2 Rol. 679. I. 35. Ander * at 8 = : 
8 | Nor for a ſtranger, againſt a party to the ſuit; fo, 
Ken. ot being evidence wgainit him, it full nt be allowed i 


him. 
Hard. 23. Nor for a ſtranger to the ſuit againſt a purchaſer und Wh 
the party; though the cauſe there was of the fame natm: 
as now. a / 
2 Ton. 164. So if taken ex parte, without anſwer to the bill, though 


N. Ray, 336, the bill was ad examinandum in perpetuam rei mam; 3 N 
Dub. 1 Sal. 279. iam. ; os 20-2. 5 ar 
Sho, 363. : The depoſition of a perſon who was formerly a witneh 
More v. Ellis, hut is now become intereſted as executor, and whoſe deps 


Freem : . : | 0 
4% 1p fition was taken after making the will, cannot be ad 5 
Bunb, 203. mitted. wo! 


Wilſon vo  Parol evidence ſhall not be admitted to explain a deps 
Poulter, H. x ſition. 1 ä | | 
4 5 + Depoſition, though taken 50 years before, cannot k 
P. 124) read without ſome account of the witneſs's death; or tu 15 
us an © he cannot be heard of, on inquiry. | "—_— 
= Fs med No examination ſhall be read, though ſigned by an 
Tiremm v. giſtrate, unleſs figned by the party. VVV 
Henwell, T. 2 The court will not give leave br witneſſes, priſoners 
2.4. B. R. H. ,eecution, to be examined, and their depoſitions read! 
== 222, Evidence, without conſent, | - 
208. The queſtion in the caſes in Barnes was, if “ the ward 
| could defend himſelf againſt an action for an eſcape? i 
ſeems ſtrange ſuch a queſtion ſhould ariſe. Yet ſer 
/ judges were of opinion the Ha. Cor. would not excul 
Five judges contra. Can it be ſaid that the ſubject is . 

+ intitled to the benefit of the teſtimony of a material livi wed, 
witneſs, becauſe he happens to be in execution ? If h 
depoſition cannot be read, ſurely the ſpirit of the Engl 

law is ſuch as to authoriſe an Ha. Cor. ad te/ificani .. 
And if the law doth authoriſe it, the Habeas mult be Bu 
defence. But we conceive there is not now any doul 
and that it is every day's practice to bring up a priſot 
with an habeas corpus. | 


+ i A priſoner in executicn was brought up to a court of nin privy 
habeas corpus ad teſtificandum. * 1 
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the ſwearing, for it is not to be ſuppoſed that any man 


WW make out by proofs, what was inſiſted upon by way of 


. . THE Law or EVIDENCE, 


ts Anu, in Bquity, and Law. (i P. 125) 


NALOGOUS to an anſwer in Chancery, is a. 3 

A man's own 3 affidavit, which may alſo be gp 28 
given in evidence againſt him, but then the N in Caſe. Trin. Af, 
which this affidavit did ariſe, muſt regularly be given in 101. per Gold, 
evidence, and the reaſon why the proceedings muſt be gi- . 35. 
yen in evidence is, to prove the identity of the perſon, for 
to prove an affidavit ſworn is not ſufficient, as it may be 

ſworn by fraud and contrivance, i. . by the perſon being 
perſonated by ſome body elſe, and therefore to bring home 


the proof to the perſon, you muſt prove the occaſion of 


EF 


without ſome occaſion or other, would make ſuch an af- 
fidavit. Sed Qu. on proving his hand-writing ? nk | 
A bill was brought by creditors againſt an executor, to d. L. E. 52. 
have an account of the perſonal eſtate : the executor ſets Cites Anon. 
orth by his anſwer, that there was 1100]. left by the teſta- TO ROO; 
tor in his hands, and that coming afterwards to make 9 
lis accounts with the teſtator, he gave bond for 1000l. and : 
he other 100l. was given him as a gift for his trouble and | 
ains taken in the teſtator's buſineſs, and there was no = 
ther evidence in the caſe, that the 1100l. was depoſited, 
ut merely by the executor's own oath ; and it was argued 
at the anſwer, though it was put in iſſue, ſhould be al- 
ed, ſince there is the ſame rule of evidence in equity —- 
at law; and therefore if a man was ſo honeſt as i P. 126 
barge himſelf, when he might + poſitively have denied it, P. 12 | ) 'Y 
nd no teſtimony could have appeared, he ought to find OY 
redit where he ſwears in his own diſcharge, + © 
But it was anſwered and reſolved by the court, that 
hen an anſwer was put in iſſue, what was confeſſed and 
Imitted, need not be proved, but it behoved the defendant 


oidance 3 but this was held under a diſtinction, viz. 
here the defendant admitted a fad, and infiſted on a diſ- 
ad fact, Yy way of avoidance, there he ought to prove 
e matter of his defence, becauſe it may be probable that 
admitted it out of apprehenſion that it might be 9 

5 and 
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and therefore ſuch admittance ought not to profit him ſo ec 

far as to paſs for true, whatever he ſays in avoidance; ¶ ſe 

but if it had been one fact, as if the defendant had ſaid the ar 

teſtator had given him 199]. jt ought to have been allowed, | 

unleſs diſproved, becauſe nothing of the fa charged is ad. 

Query. How mitted, and the plaintiff may diſprove the whole fact a 

prove a nega- ſworn, it he can do it; but it was urged that here the pro, 

ts bability was on the defendant's fide, - becaufe the teſtatot 

did not take a bond for this ſum, as for the refidue, bu 

the Chancellor ſaid there was ſome preſumption in that, 

| but not enough to carry fo large a ſum, without better 
atteftation, | | TE LOO + leg 

3 Mod. 116, In an information for perjury, an anſwer may be given 

117. in evidence, without any perſon to prove that the defendant 

ſwore it, for the identity may be proved by many things ou 

of the anſwer itſelf; beſides, the party is obliged to ſign 

his anſwer, and the perjury may be further illuſtrated by 

G. L. E. 54. the comparifon of hands, which poſſibly may be evidence 

| in concurrence with other proof, that out of the anſwer 

(P. 127) 7 itſelf evince the identity of the perſon. Qu. As to com- 
| © pariſon of hands.—-Vide infra | £2 £ 

| But that the compariſon of hands only ſhould be a prod 

9. . E. 56. in a criminal proſecution, was never law but only in the 

. L E. l. time of XK. F. and the diſtinction has ever been talen, 

| + Query, that the compariſon of hands is evidence in civil + and nd 

2 Hawk. in“ criminal caſes; the reaſon why the compariſon d 

4 1G Lord hands is allowed to be evidence in civil matters is, becaule 

Sree 1 5 men are diſtinguiſhed by their hand-writing as well as by 
z vol. 892,893. their faces, for it is very ſeldom that the ſhape of their le 

4 vol. 271, 272- ters agree, any more than the ſhape of their bodies, the 

6 vol. 418. fore the compariſon of hands ſerves for a diſtinction in cri 

r commerce, for the likeneſs does induce a preſumption thai 

G, L. N 54. they are the ſame, and this preſumption is evidence il 

Fs the contrary appears; for every preſumption that remain 
unconteſted, hath the force of evidence, as a light pro 

on the one ſide will outweigh the defect of proof on tit 

other; but in criminal proſecutions the preſumption 1s i 

favor of the defendant, for thus far is to be hoped of 

mankind, that they are not guilty in any ſuch inſtanc 

and the penalty enhances the preſumption; now the co 

pariſon of hands is no more than a preſumption, found 

only on the likeneſs, which may eafily fail, becauſe th 

gre very ſubject to be counterfeited; therefore when 

„ : LS ' comparilo 
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compariſon of hands is the only evidence in a criminal pro- 7 
ſecution, there is no more than one preſumption againſt | 
another, which weighs nothing. | 

The preceding reaſoning, relative to the compariſon of 
hands, is given, becauſe it is rather. curious, ſhews what 
antient notions upon the ſubject were, and becauſe we be: 
+ lieve, Lord Ch. B. Gilbert was the author; but, with (+ P. 128) 
ſubmiſſion to ſo great an authority, compariſon of hands 
is not now admitted, even in civil proceedings. ä 

In an information for perjury, the perjury aſſigned was 
in the defendant's anſwer, that he received no money: 
exceptions were taken to that anſwer for inſufficiency: the 
defendant in a ſecond anſwer, ſaid, that he received mo 


* till ſuch à day: on the trial of the information, it 
out Wwas held, that nothing ſhould be aſſigned for perjury that 
on was explained in the ſecond anſwer ; for the firſt anſwer . 
„ball be charitably expounded according to what appears 


to be the party's ſenſe 1n the ſecond anſwer ; and the court | 17 
ould rather intend there was ſome overſight in the draft, 
ind that it was afterwards amended in the ſecond anſwer, 
than ſuppoſe the party to be guilty of manifeſt and corrupt 
n ſ 875 BE... . f . 
Ko a man is ſworn in rarer to anſwer directly G. L. E. 56. 
o his knowledge, perjury cannot be aſſigned in any thing d. 49. 
hich 1s not within his knowledge, as upon his belief, &c. 
or what he ſwears on his belief, is not within the compafs 
F his oath, +> 
But where a man ſwears falſely, thongh he guards his 
xpreſhon, by ſaying,” according to the beſt of his belief, 
fit can be clearly proved by two witneſſes that he muſt have 

oon the contrary at the time of putting in his anſwer, 
may be convicted of perjury. 8 e 


* 


oy” Of voluntary Afidavits. 


There is a very great difference between the evidence of d. L. E. 56. 
n anflver, and that of a voluntary affidavit. p 2 
An anſwer cannot be given in evidence, without pro- (+ P. 129) 
Wucing the bill; becauſe without the bill there does not ap- Id. Cites 
Ir to be a cauſe depending; but if there be proof dy the r e 
oper officer, that the bill has been ſearched for diligently, Sie; ee 28 
che office, and cannot be found, there the anſwer hath Roch. & Rix, & 
| been al. Adminiſtra- 
tors of Howard, 


3 1 THE LAW OF EVIDENCE. xs. 1 
i deen allowed to be read without the billy and this LO. 


Chancellor Broderick allowed, though the loſs of the bil 
was not proved by the proper officer,. but by the clerk only, Wl 1; 
who wrote in the office, and ſwore he ſearched: carefully 8h,., 
1 the . and could ee the 9 . | 
6. L. EF, 56, An anſwer is proved by ſhewing the allegations in the, Nati 
Cres a: Aſs. court, viz. by ſhewing — bil which is the charge, and =; 
27. the anſwer which is as it were the defence to the bill; an 

| ® Query, If this in civil caſes ſpall be intended to be ſworn *, becauſe 
. there muit not the proceedings upon ſuch defence are upon oath : now. 
2 ane ſince the proccedings of any Court of Judieature withn WW + 
jag of the per- the kingdom, are. good evidence in other courts, and the 
ſon who admi- proceedings in this caſe are upon oath, it follows of conſe 
I quence, that in all civil caſes the anſwer is to be taken a 
20 the Jurat, an oath, without any further proof but from the proceeding 
_— \ But a voluntary affidavit is not part of any cauſe in 4 
1 court of juſtice,- and therefore it muſt be proved to be 
_— ſworn; for if you only prove it ſigned by the party, the 
A proof goes no farther than to ſuppoſe it in the nature of, « 
equivalent to, a note or letter, and as ſuch, you may gin 
= it in evidence without farther proof; for a note or letter i 
n Med. 36. ex- a bare-achnowledgmient under the hand of the party, and thi 
” profily, is no more, unleſs you alſo prove it to be fworn, ſor it cans 
- not be preſumed to be ſworn, + not being filed as an oath 
4 (+ P. 1 30) in . AA A pers +327 02s I 
| 8 5 Bauch are affidavits made before a maſter in Chancery 
by the vendor of an eſtate, in ſatisfaQion of the purchaſer, 
that the eſtate is free from all charges and incumbran 


k proved? 
* . 1 


= In an action of covenant againſt two, the affidavit d 
BEES 57 one of them was given in evidence, as an achnowledgment 
i ry 's. .: n 
Caſe in the Ex · them both, becauſe the acknowledgment of one, when 
chequer. they had a joint intere/t, was to be looked upon as 2 trutl 
: relating to both; and it was left to the jury to conſider ho# 
far it was evidence againſt the other. 7% 
3 Mod. 116. The ſecond difference between an anſwer and a wvolunts 
= mm affidavit is, that the copy of an anſwer) may be given i 
. evidence, but the copy of a voluntary affidavit cannot; be 
aauſe the anſwer is an allegation in a court of judicatutſ 
I and being matter of public credit, a copy of it may ® 
Aiven in evidence, for the reaſon formerly mentioned; b 
„„ 2 voluntary affidavit hath no relation to any court « 
Jjuſtice, and therefore is not intitled to public * ant 
8 r 8 | . beine 
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| ing a private matter, the affidavit itſelf muſt be p 
as the beſt evidence. 
It "ſhould be obſerved, that a voluntary affidavit of a $tyle 5 : 
ranger can by no means be given in evidence, becauſe 
he oppoſite Ry had not the 9 of a croſs-exami- 


I on. a 


” $; # 
* EF N 
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+61 07 N * / Spiritual, and other (5 P. 131) 


b j ; . | 2 L 


1 


n "ROCEEDINGS in the Fine en, are in C. I. 2. 1. Tr 
caſes matrimonial and teflamentary, and all other ec- _ 1 
lefiaſtical cauſes. How theſe courts gained juriſdiction in 
uſes teſtament ary, which was originally of temporal cog- 
izance, is not efe to be conſidered further. than is ne- 
eſſary to determine the weight of credibility that is to be 
en to their ſentences. The way of authenticating teſta- 
nents by. the civil law was this; the teſtator and his wit- 
ſes ſubſcribed the will, bound it up, and ſealed it with 
heir ſcals, which after the deeeaſe of the teſtator, was 
pened in the preſence of the prætor, and he delivered co- 
ies of the will, and kept the original in a public treaſu- 

y; and from hence it is, that the ſpiritual courts keep the 

niginal will, and give out a probate, which i is only 2 copy | 

[the will under their ſeals.” 

But originally among the Germans, the goods, as well as C. L. E. . - 
he feud itſelf, belonged to the Lord; afterwards it was 1 
bought fit that the feudary ſhould diſpoſe of his goods, and + 

hen the will was proved in the county courts, before the 

derman and biſhop ; and if any man died inteſtate, te 

ods were diſtributed among his kindred ; but after the 
Inqueſt, the probate of the will and the bination of ad- FEY 
nitration was indulged to the biſhop, (who never had it FS. 
the times of the empire,) under pretence that proviſion _ 3 
ould be better made for the ſouls of the deceaſed, but 

hey f are not to exceed their commiſſion, therefore her 0 P. 129) 
uſt confine themſelves to the bequeſt of the perſonal eſtate, 

the feud was not di, until the 32 Md, 5.59 . 
+ ſentence | 


4 FF Bathurſt, H. 7; Sentence in the Spiritual Court, in a cauſe of gabe 


Hatfeld. in Par- 
1 liament, 1725. 
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« Mod. %. 0 entence in the Fcclefiaftical Courts, may of coutſe 
2 Stra, 960, gies: in evidence, in caſes where they have , cognizan, 
or their judgments muſt be of authority, where the ln 
gives them a nne as it would be very abſurd thy 
ce law ſhould give them a juriſdiction, and yet not ſuff 
what is done by virtue of that juriſdiction, to be a fi 
proof, for that would be to ſuppoſe they were incompetent 
_ Judges where they had juriſdiction. 
R. 2 Rol. 679, A ſentence in the Spiritual Court, in a matter withi 
J. 25 their cognizance, ſhall be evidence of the right to the thing 
2 Mod. 23. there decrecd : as a ſentence for tithes. 

3 So, a ſentence in the admiralty, which condemns good 
ply \ hh as piratical, in zrover for the ſame goods, ow the lie 
9 Ann. inter 

Wheeler and and anſwer produced. 
Lowth. . Or without producing the libel, "if it be not found i in t 
Per Trevor office, nor uſually filed there. , 


* e e _ So, a probate of a teſtament for anal eſtate, al] 
+ 28 g rant of adminiſtration. . 

1 So, a judgment in a court- baron, hundred, or county coun 

Vith proof of the proceedings upon which the judgmen 


was given. 


0. 2 Str. 960. is concluſive evidence againſt a marriage, though there i 
N "Hatfield v. an appeal entered, and though ſentence was given * 
iſſue joined at common law. 

ur, 901. Sentence in a Spiritual Court in a cauſe of contrad, i 
B. R. H. 11. concluſive evidence, on non afſump/it Pleaded, in an aQion 
Da Coſta v. on contract of marriage. 


ky re . uy Sentence of a as oh admiralty, condemning a gib 1 1 W. 
B. R. H. 13. unfit, cannot be read in an F action on the char ter pan e ul 


P. 13 3 which is a contract under ſeal at land. 
Burton v. Fitz. A Duplicate of an inſolvent debtor's ditcharge at the ſe 
gerald, T. 10 fions, is evidence of his diſcharge. 


G. 2, Str, 1075- But not of any fad i is the foundation of thei 
| Gillam 5G.z. juriſdiction. 


B. R. H. 145. If it recites that due 8 was given, . perſu 
Ibid. Savagev. who gave the notice is dead, it ſhall anten that due 


Field. M. 9 G 2. 
B. K. H. 186. notice was given. 


Idid. If a man ſued, and taken in execution in a court 
Wilton v, conſcience, brings ireſpaſs, &c. for it, he ſhall have liberty 


Rogers, M, 19. to inſpeQ the books, as far as relates to the ſuit again 
C. 2. Str. 1242. him 
Brownſword v. : 
Edwards. H. Sentence in the Eccleſiaflical Cour:, for fornication, 25 


1750. 2 Veſey. in a 28 way, is not evidence againſt the ue; oy 
* | Wilts 


# - 
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iſe, if 3 ſentence on the point of the marriage, and no 
olluſion. | | | 


il Two allowances in eyre,. temp. Ed. 1. and judgment in Biddulph v. 
ha eeſpaſs, temp. Ed. 3. ate not concluſive evidence of a right ee " 25 & 
o vreck; and uſage for 92 years laſt is ſtronger. a i 


A condemnation in à foreign attachment, which appears Barnes 195. 
6 be ſubſequent to an action in C. B. is no evidence. . L 


1 
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1 [/.] Off Rolls of Courts Baron, &c. (FP. 134) 
$4 $7 SEL 83 7 | FR f 5 ? * | F : * 


. 


H E rolls of courts baron, or the copies of them, 


d are public writi ngs, though not records, for thoſe , * F 
ours are courts of juſtice, though they are not of re- „ 
tue reaſon why the court rolls, or copies of them, are 9 =24 


rdence is, becauſe they are the public rolls, by which the d Hl. am. © Þ 


nheritance of every tenant is preſerved, and they are the 1301. + 
olls of the manor court, which was antiently a court of _ £208 
uſtice relating to all property within the diſtrict. „ 
A copy of a court roll under the ſteward's hand, is good g N. P. 24. 


ridence to prove the copy holder's eſtate. 1 Keb. 567, 
So an examined copy of the court roll is good evidence, ne 38. 
| ſworn to be a true one. e e B44 „ Med, as 
"Tr Where copyhold rolls made mention of a ſurrender to 1. E. W 


he uſe of the tenant's laſt will, and then J. was admitted jerking and 

$ deviſce under the will, this was ruled to he no evidence Baker, per | 
the ſeifin or title of A. without the will itſelf, becauſe Tracy, 1705. 
he land doth” not paſs by the ſurrender, without the will, | 

nd therefore the will itſelf muſt be ſhewn as the beſt evi- 

ence of {7s poſſeſſion and title. ” 


* 
| 25 * 0 ; SY 
thet- 8.3 of 
wile, 


» % 


THE LAW OF EVIDENCE. 1 


F. 135) b + [8.] Of Regiſters, Be, ä 


8. L. E. 76. "HE regiſter is good evidence, or 3 copy of it: the 


des regiſter began in the 30 H. 8. by the inſtigation 9 
Hil. A6.1706 the Lor us 2 who at that time * veſted Sith al 
Godol. 145. the authority that the pope's legates formerly had, unde 
Noy, 146. the title of Vicar-General to the King; and all wills tha 
7 Brownl. 207: related to property above the value of two hundred pound 
were to be proved in this court, and therefore it ſerve 
his purpoſe to ſet on foot a regiſter of all perſons that wer 
chriſtened and buried; and this might be very well ap 
pointed by the King's authority, as ſupreme head of the 
church, fince chriſtening and burying are eccleſiaſtical ad; 
and when a book is appointed by public authority, it mul 
be public evidence; this was afterwards confirmed by the 


Godol. 1 64. 


injunction of Edward 6. and the particular manner of u. 
giſtering appointed, as that the regiſtering ſhould be in the 
2 Str. 1073, Preſence of the parſon and church-wardens on Sunday, and 


that the book ſhould be kept locked in the church, to which 
| the vicar and church-wardens were to have keys. 
3 7% Upon an indictment for entering a falſe marriage in the 
. my 3. regiſter book, the defendant was fined two hundred marks; 
| for ſince the regiſter is public evidence, it muſt be guardet 
by the law, that it be not counterfeited. . 
This is now by the ſtatute in the margin made felony, 
without benefit of clergy. - i 
6 36) + The. regiſter of chriſtenings, marriages, and burial 
G. N. P. 247. is good evidence, or the copy of it, nay, proof, viva vs, 
| of the contents of it, without a copy, has been admitted; 
yet the'propriety of ſuch evidence may well be doubted, 
becauſe it is not the beſt evidence of which the nature d 
the thing is capable: I conceive it is not evidence ; and i 
daily practice, even an abſtract is rejected. | 
"Though it appear in evidence that the regiſter was made hie 
from a day book, kept by the miniſter for that purpoſe, u rte t! 
| the day book will not be admitted to contradi& the ent!) 
J. N. P. 247. in the regiſter, ex. gr. to prove a child baſe born, whe 
I no notice 4s taken of it in the regiſter, which would there 
fore he evidence to prove him legitimate. 


2 Str. 1073. 


19.10 
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+ [9.] Of the Pepys Licence and Bull, ©  (4P.137) 
the A : | | 25 
| HE Pope's licence without the King's has been held G. L. E. „ 
der good evidence of an impropriation, becauſe antiently Palm. 427. 


ha the Pope was conſidered as ſupreme head of the church, 
ds WY and therefore he was held to have the diſpoſal of all ſpiritual 
ve  benefices, with the concurrence” of the patron, without 
ven any leave of the prince of the country; and theſe antient 
y matters muſt be admitted according to the error of the 
the times in which they were tranſacted. A Pope's bull is no palm. 38. 
%; evidence on a general preſcription to be diſcharged of tithes, 
nul WM becauſe that ſhews the commencemeut of ſuch a cuſtom, 
the and a general preſcription ſheys that there was no time or 
'e-M memory of things to the contrary, ſo that the bull itſelf 
the contradicts ſuch preſcription. 
and But the Pope's bull was evidence on a ſpiritual preſcrip- ibid. 
hich tion, when it was only laid that the lands belonged to ſuch 
a monaſtery, which was diſcharged of tithe at the time 
the of the diſſolution ; for if ſo, they continue diſcharged by - 
ks ; act of parliament. | 1 | 


ny + [10.] Of Public Books, &. ſuch as Domeſday Book— (FP. 1 38) 
Books in the Herald's Office — The Navy and other 
rials Public Offices —Surveys—Terriers—General Hiſtory—and 


n 


Inventories} &c.—taken by Sheriffs. 


Of | Domeſday Book and other books, &c. 


F the queſtion be, whether a certain manor be antient Hob. 188. IF 
i demeſne or not, the trial ſhall be by domes-day book, f 
Weich ſhall be inſpe&ed by the court. Antient demęſnes 
re the ſocage-tenures that were in the hands of Edward 


\eres * There have been various opinions as to the meaning of this name. 
In the Celtic language dom ſignified a judge, ey law, d'ey of law, Therefore 
Dimeſ-day book, a book of direction for the judges of the law. 


dee La +5 
ns D'Ey- book, Judge's Law-book. 


the 
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the Confeſſor, and which Miliam the Conqueror, in hoe? 

nour of him, endowed with ſeveral privileges: Domes dy 

book was a terrier or ſurvey of the King's lands, which Ar 
was made in the time of the Conqueror, and which aſcer. eng 

_ tains the particular manors which had this privilege. uſt 

Gregory v. In the ejectment for the manor of Artam, the defendan 

Withers, pleaded antient demeſne, and when domeſ day book wa 

o 3 7 % brought into court, would have proved that it was antient. 

FE? ly called Nettam, and that Nettam appears by the bodk 

| to be antient demeſne 3 but he was not permitted to give ſuch 

(+P. 139) evidence, for if the F name was varied, it ought to har 
been averred on the record. Le 

1 To know whether any thing be done in or out of the 

„N. P. 248. J 4 

Term, Paſch, Porte, there lies in the Exchequer a particular ſurvey of the 

1793 King's ports, which aſcertains their extent. 25 

1 1 An old terrier or ſurvey of a manor, whether eccleſiaſti. 

ee 59% cal or temporal, may be given in evidence, for there can Ml The 

de no other way of aſcertaining the old tenures or bounds, 
ries. 

Ibid. A terrier of glebe is not evidence for the parſon, unlc(s 
ſigned by the church-wardens as well as the parſon, nor 
then neither. if they be of his nomination : and though 
it be figned by them, yet it ſeems to deſerve very little HM 
credit, unleſs it be likewiſe figned by the ſubſtantial inhs- "7 

| birants ; but in all caſes it is ſtrong evidence againſt the A © 
parſon. V on, 

2 Jones, 224. Ralls or ancient books in the Herald's office, are evidence Ws, / 

| to prove a pedigree ; but an extract of a pedigree proved to . 
be taken out of records, ſhall not, becauſe ſuch extract i 
not the beſt evidence in the nature of the thing, as a copy d thc 
of ſuch records might be had. | | | | 

Ca. K. U. 83. Camden's Britannia would not be evidence to prove a pat 

Salk. 281. ticular cuſtom; but a general hiſtory may given in {WPtior 

evidence to prove a matter relating to the kingdom in ge- 
neral ; as in the caſe of Neal and Fay, chronicles were ss 
admitted to prove that King Philip did not take the ſtie “ v 
in the deed at that time, Charles V. of Spain not baving en 


| then ſurrendered. | rep11 
B. N. p. 249. The regiſter of the Navy office, with proof of the method 
2 f there uſed, to return all perſons dead, with the mark Ds. As, 
Ex. dem. . . . oy Ch 
Whitcomb p. is ſufficient evidence of a death. @ 
6 An. C. B. + An inventory taken by a ſheriff on an execution, is evi- een 


. 140) dence between ſtrangers, to Pave the quantity Es ha va 


B. N. P. 249. 
A Reb. 277. 
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a 1. THE LAW: OF EVIDENCE. 


Je goods 3 for the law intruſting him with the execution, 

uſt truſt him throughout. 

An old map of lands allowed N 9 it Ame &. 1, E. 76. 
ong with the writings, and agreed with the boundaries po and _ 


jjuſted in an antient purchaſe. | —_— 


LA.] II. (.) Or PRIVATE WRITTEN EVIDENCE. : (iP. 141) 


Co 


(1.) Writings under Seal. 


the ll : (11.) Writings without Seal. 
the H | 
ſti- (8.) Writings under Seal. 


an They are ' Charters and Deeds between 2 and party; 
da. Nerds Poll, . and Bills Pena. 


7 4.) Of Charters and Did. under Seal. 


\ NY chartsr or deed, under Jeal of the party, ſhall be 3 Com, Dig. 
+ allowed for evidence. 281. 


the IA charter is taken in our law for written evidence of 
ugs done between man and man: whereof Bracton ſays 

nce Ie, Fiunt aliquando denationes in ſeriptis, ficut in chartis, L. a. e. 26. 

d to er petuam rei memoriam, propter brevem hominum vitam, 

2 is And Britton divides charters into thoſe of the King, e. 39. 

op) d thoſe of private perſons. | 
Charters of the King are thoſe whewby the King paſſeth 

par- nt to any perſon or body politic, as a charter of ex- 

n in ption, of privilege, &c. charter of pardon, whereby a 


u is forgiven a felony, or other offence againſt the 


e 
12 ng's crown and dignity ; and of theſe there are ſeveral 

tile N vz. Charta pardonationis ut lagariæ; Charta par- Rags N 
ving Naienis ſe defendendo, Wc. and others mentioned in Kit. 314. 


regiſter of writs. Charter of the fore/i, wherein the Flera. I. 3. 
$ of the foreſt are compriſed, ſuch as the charter of © . 
utus, &c. | 
} Charters of private perſons are deeds and instrumente for (+ P. 142) 
conveyance of land, &c. and the purchaſer of land 
Il have all the charters, deeds, and evidences as inci- 
t to the ſame, and for the maintenance of his title. 
Charters 


ux LAW OF EVIDENCE: ku! 
Co, Lit. 6. Charters belong to a feoffee, although they be not (y 


to him, where the feffor is not bound to a general warrayliil f! 
of the land; for there they ſhall not belong to the feof, i 
No. Ca. 687. they be ſealed deeds: or wills; but other charters go toil © 
| terretenant. The charters belonging to the feoffor in e 
of warranty the heir ſhall have, though he hath not any wil 
1 Co. r. by diſcent, for the poſſibility of diſcent after. If, hoe e 
1 Co. 1. b. & a feoffment be made of land with warranty, the To 2p 
bag og. ſhall have court-rolls, Wc. which concern the po 45 to 
8,25 be only, and not the title. EL | the 
G. L. E. 79. As to deeds, the general rule is, that where any pemi N 
| claims by a deed in the pleadings, there he ought to mat the 
profert of it to the court; ſo where he would prove ag © 
fact in iſſue by a deed, in both caſes the deeds themſehi Not 
muſt be ſhewn. | ed 
| = obli 
| . no 
(b.) A deed conſiſts of three things. 4g 
| [i.] Of ſealing by the parties. or ji 
E 4 „ I 2. ] Of delivery to the party to whom the deed is made. 
[3-] Of a right transferred, or obligation created. 
: (1.) The ſeal was very antient in the Rowan and Grea 
5 governments, and from them it came to the northern 
7 = ons, who antiently paſſed all manner of right, by the ＋. 
1 GP. 14 3 tual tradition + of the thing itſelf; the ſeal followed tn my a 
5 the invention of coins, and 1s a derivation from the ſa 


convenience; for as coins were invented as tickets, 
facilitate the exchange of all manner of commodities, 
when coin was wanting, or not ready for payment, tick 
were given by impreſſion in wax, which paſſed inſtead 
coin, and theſe impreſſions were made with great exaQut 
of diſtinQion, for they contained the arms, or ſome! 
torious ſymbol, of the perſon contracting; now when 
— diſtinctions were taken up and found of uſe, they 
at laſt required in the authenticating of all manner of » 
ten contracts, and from hence the law grew, that tix 
48 be no ſolemn contract without the diſtinction of 
cal. „ 
(2.) The delivery was always a ſolemn ſign uſed by 
northern nations, in transferring of right, and as they al 
ently delivered the thing itſelf, and by that delivery n 
the alienation, ſo when contracts took place of the 3 
them 


188. 1. TIE Law of evidence. 


themſelves that were to be delivered, they annexed the 
ſolemnity to the contract, and the contra was completed 
by the delivery, and from thence it became neceſſary that 
a delivery ſhould be made of all contractss. 

(3.) In every conttact there muſt be ſome right transfer- 
red, or obligation created, and therefore there muſt be 
apt words to ſhew what right was transferred, and to whom; 
to ſhew what obligation was created, and to whom: and 
the ſenſe and fignification of the words muſt be expounded 
by the law, fince it is the province of the law to determine 
the forms, ſolemnities, and operation of all manner of 
contracts; for the operation and effect of a contract, can- 
not be determined but by the rules of law that are appoint- 
ed as the meaſures of transferring right, and of creating 
obligations; and without ſuch ſtated rules in every ſociety, 
no man could be certain of any property, for then the 
ſenſe of the contract muſt 'be at the mercy of the judge 


(+P. 144) - 


or jury, who might conſtrue or refine upon it at pleaſure. " 


(e.) Profert of Deeds. 


There muſt be a i 1 made of all ſolemn contraQs in 
my action founded on ſuch contracts. OR 
iſt. For the ſecurity of the ſubject, that what right is 
ransferred, or what obligation is created, might be judged 
f according to the rules of law. | | 
2dly. Becauſe all allegations in a court of juftice, muſt 
t forth the thing demanded ; now the thing demanded 
not be fet forth without the inſtrument ſhewn, upon 


me Which the demand ariſes; for ſince the demand is by the 

en nſtrument, there can be no demand at all without ſhewing 

e at from which it ariſes. Es | gy 

of ll Therefore parties to a deed cannot found any claim with- Co. Lit. 226. 
t ut ſhewing a deed to the court. __ 


ithout ſnewing it. 


Nor can privies in | any advantage of a deed Co. Lit, 267. 
privies in eſtate take any advantag 3 


| by E if there be tenant for life, remainder in fee, and there 3 93. | 

e e releaſe to him in remainder, tenant for life cannot 

ry 1 le advantage of it, without ſhewing the deed, for fince | 
* 60 0 right paſſed merely by the deed, to ſay any + perſon (t PI 45) 


leaſed without deed will not be a good plea. 
Vol. I. 8 H 


* 


When 


THE. LAW OF EVIDENCE. B88, }, 


| When a man ſhews a title in himſelf, every thing cola. 
6Co. 33.2. teral to that title ſhall. be intended, whether it be ſhewn or 
| not, for though the law requires an exactneſs in the deri. 


vation of the title, yet when that title is ſhewn, the law will 
preſume all collateral circumſtances in favour of right; for 
when lawful conveyances, which are made, with care, and 
on conſideration do appear, it would create too great nicety 
to require an exactneſs in the ſhewing of every collatera 
matter, and would tend to the intangling of right with toy 
many difficulties, and therefore, by the W of juſtice, 
they ſhall be intended: beſides, a matter collateral to a title, 
is what doth not enter into the eſſence or being of a title, 
but ariſes aliunde, lo that there muſt be a good derivation f 
your right without it. | | 1 

Co. Lit. 310. As when a man declares of a grant or feoffment of a ma. 
Cro, El. 40. nor, the attornment ſhall be intended; for when a title i; 
| ſhewn to the manor, attornment of the tenant, which i; 
collateral to that trial, ſhall be intended till the contrary ih 
| | ſhewnon the other ſide. id 
- 6 Co. 38. So in treſpaſs, the defendant conveys the houſe in which, 
Bellamy's caſe, c. by feoffment from J. S. and juſtifies damage feaſant; 
Oro. Jac. 10a. the plaintiff replies, that J. S. before the feoffment made a 
leaſe to JI. N. who aſſigned to him; the defendant rejoins, 
that the leaſe was made on condition that if J. N. aſſignei 
over without licence, by deed from 7. S. that then J. 
ſhould re- enter; the plaintiff ſurrejoins, that J. S. did gin 
licence by deed, without any profert of the deed, and yt 
this ſurrejoinder was good, becauſe the plaintiff's title ws 
(FP. 46) dy t affignment of the leaſe from I. N. and conſequently tit 
| licence from J. S. is but a matter co/lateral tothe afſignment, 
and by conſequence the deed muſt be intended to be wi 

and legally made, though it be not ſhewn to the court. 
6 Co. 39. But if the matter be co//ateral to the plaintifF's title, thei 
| there is another difference, and that is where the deed 5 
neceſſary ex proviſione hominis, and where it is neceſſary « 
inſtitutione legis ; for where the deed is neceſſary ex infiits 
tone legis, there you muſt ſhew it, for it is repugnant th# 
the law ſhould require a deed, and not put you to ſhew thi 
deed when it is made; as if you are obliged to ſhew tf 
attornment of a corporation, there you muſt ſhew a der 
in as much as corporeal. bodies, by the rules of law, can 
act hut by corporeal inſtruments; for the body, conſiſts l 
agreement and union, by creation of law, by patents 0 
inſtruments under (cal, and there is no ad of the aggregd 


- po ws 4 
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| been. reaſonably doubted, becauſe he has bound hiunſelf'to a 


258. 1. Thx LAW OF EVIDENCE. 


Lots but in the ſame manner, ſo that there ean be no attorn- 
ment without a deed, and the law cannot allow the attorn- 
ment of ſuch a body without it, h no Atornment is 
ſue wn unleſs a deed is ſhewn . 

But when a deed is neceſſary ex Bie, N there, 6 co. my 
when it is collateral, as in the caſe of the licence before 
mentioned, it need not be ſhewn, for the private act of the 
parties ſhall not control the judgment of law, that ae all 
fuch collateral matters without mewing. \ 


10 ) of things that lie in Lieieß and — that lie in 


Grant. 


br. RT 


There is a difference to be taken Was, tags that lie d. LB. Be 


in lwery, and things that lie in grant; for things, that lie 


in liuery may be pleaded without deed, but for a thing = 
lies in grant, regularly a deed muſt be ſhewn..... 
(1.) Of things in livery. It may not be improper. to = 
ſerve, that livery was the antient mode of conveyance, be- 
ing a ſolemn. delivery of land in fight of the inhabitants; 
and becauſe this was done coram paribus curiæ, and the te- 5 
nant ever after teſided on, or continued in the poſſeſſion of 
the land, it was reckoned the moſt notorious way of convey- 
ance; and ſince this · was the antient Gothic way, and be- 
cauſe they reckoned it of itſelf moſt manifeſt, the ſolemnitics 


of a deed were not neceſſary. 


And therefore a man may plead that I. S. infeoffed him a Rol, Ab. 662 
without ſaying per indenturam, and yet give the indenture 


in evidence, becauſe the indenture is not the feoffment, 


but the feoffment 1 is made by the livery, and by that only 4 

the party. is inveſted with the feuds and the indenture is 

only evidence of ſuch feoffment. 75 
But if a man ple ads that J. S. hath infeoffed him. per fait, OG. L. E. 88. 

whether a man may give a paroi feoffment in evidence, hath * Rol. Ab. — 


feoffment by deed; and if the jury have only evidence of a 


Parol feoffment, and yet find the iſſue that the feoffment 
was f by deed, the verdict may be uſed by way of 
ever after, where in truth there was no ſuch deed. - 


Moppel (tP. 148) 


So a demiſe may be made without deed, as well as 5 feoff- 2 Rol. Ab. 633. 


ment, for here the party hath ane poſſeſſion, and thereforg 


2. C 


* 5 1 


If not contra- 


ry to the ſtatute 
of frauds and 
perjuries. 

29 Car. 2. c. 3. 


Vide infra, 


THE LAW Of vibes. 388. I. 


the old way of contracting governed in this caſe ; and ſo a 
man may plead a demiſe without deed, and give the inden- 


ture in evidence, for the indenture may be uſed as an evi- 


dence of the contract which would be good *, whether there 
was any indenture or not; but if the demiſe were laid by 
indenture, it ſeems that a pars! demiſe could not be given in 
evidence. | 4 FFW 1 
Livery is alſo an See and is by Coke called an efoppel 
in pats, becauſe it is a fact a man cannot impeach or deny, 
and this is from the notoriety of the ceremony, for when ſo- 


lemnities are ſettled for transferring a poſſeſſion, they 
ought to be held ſacred by the law, for which reaſon a man 


is concluded from deſtroying that of which he himſelf is the 


| : Co. Lit. 225+ | 
Lit. $ 365. 


| Co. Lit. 226. 
| Lit. $ 366. 


P. 149) 


| 29 Car. 2. c. 3. 


* 


Buck's caſe, 
Irin. 1701. 


| Co. Lit. 225. 


author, or from impeaching that which is held as ſacred to 


transfer all poſſeſſions. 


Therefore if a defendant pleads the livery and ſeifin of the 


plaintiff, the plaintiff cannot reply that the /ivery was con- 
ditional, without ſhewing the deed, in as much as the 
plaintiff is eſtopped to defeat his own livery by a naked 
averment and parol evidence only. e 
But the jury are not 2 on the general iſſue, from 
finding ſuch a conditional feoffment, for the jury are men 
of the neighbourhood, who are ſuppoſed to be preſent at the, 
ſolemnity, and they are ſworn ad veritatem dicendam, and 
therefore they cannot be ęffapped from finding the truth of 


the matter, + and conſequently may exhibit the condition of 


the feoffment. FL 7 5 
But ſince the uſe of ſuch ſolemnities before the men of 
the country hath ceaſed, by allowing ſecret /iveries, in the 


preſence of two witneſſes only, therefore, by the ſtatute of 


frauds and perjurics, it is enacted that no leaſes, eſtates or 
intereſt of freehold, or for a term of years, or uncertain in- 
tereſt (not being copyhold) ſhall be aſſigned, granted, or 
ſurrendered, unleſs it be by deed or note in writing, under 
the hand of the party or his agent, thereunto lawfully autho- 
riſed in writing, or by act and operation of law; ſo that by 
this ſtatute the ceremony of /ivery only is not ſufficient to 
paſs eſtates of freehold or terms for years; but it is not ne- 
ceffary to ſet forth ſuch contract in the pleadings, for they 


are, as they were ſormerly, a et demifit. 


A man may plead a condition to determine an eſtate for 


years without deed, for this begins without any livery, and 


therefore the party is not eflopped by any notorious ceremony 
from averring the condition. e "20 
| „ But 


89A 


E © =. 
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288. 1. THE LAW OF EVIDENCE, _ 1 med 2 | 
But where a man ſets out a feoffment, the. party may re- d. I. E. 38. 
ply, that it was by deed, and ſhew the condition, for then 
there is an Heppel, and fo the matter is in equal balance, 
and therefore muſt be determined according to truth. 
(2.) Of things lying in grant, and theſe are all rights, as Ibid. 
fairs, markets, 3 and rights to lands, where the 
| owner is out of poſſeſſion; and theſe being rights, they can- 
— paſs by inveſtiture of the poſſeſſion, ee 8 5 
‚ bly be delivered over or poſſeſſed, and therefore they muſt ,, 5 _ 
0 paſs. by + the next fort of ro which hold the ſecond (t V. 150) 
80 place, in point of ſolemnity, and that is by grant under the 
h hand and ſeal of the parti. 5 | 
L Now a perſon that claims any thing lying in grant, muſt G. L. k. 88, 
| ſhew his deed from the party that had the original grant, or 
otherwiſe he muſt preſcribe in the thing he claims, and the 
I being ſuppoſed immemorial, ſupplies. the place 
0 agr ant, - | RET be 

He alſo that has a particular eſtate by the agreement of the 10 Co. 93. 
parties, muſt ſhew not only his own conveyance, but the 
deeds paramount, for there can be no title made to a thing 
lying in agreement, but by ſhewing ſuch agreement ; and the 
particular tenant ought to have a covenant for the pro- 
duQion of the deeds, in as much as he has not any title, 
unleſs he can derive the eſtate that ariſes in agreement from 
the original grant. By EE e „ 3 
But where a perſon claims any eſtate, by particular act 10 Co. 93, 94, 
in lat, there he may make his claim without ſhewing the 
deeds as tenant in dower, or by elegit, or guardian in chivalry, * 
may claim an eſtate in a thing lying in grant without the 
deed ; for when the law creates an eſtate, and yet doth not a 
dive the particular tenant the property of the deeds, it muſt | + 
de allowed that the eſtate be defended without them, other- 
wiſe the creation of the eſtate were altogether in vain. * 

So they may plead a condition without ſhewing the deeds, Co. Lit. 225, 
becauſe they claim an eſtate by act of law, and therefore are 
not eflopped by the livery, for which reaſon they may claim. 
an eſtate defeated by the condition without a deed ; beſides, _ 
hey are not ſuppoſed to have the deeds and muniments of _ 

f the eſtate, and therefore, for the reaſon formerly given, ( P 151) 
may do it without deed. on | 8 
ut tenant by the curteſy cannot claim any eſtate lying 0. L. E. go.cites 

n grant without deed, becauſe he has the property in, and 38 7 
ultody of, the deeds in right of his wife, and that property © * te 
4 cannot 


he 
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cannot be diveſted out of him during the "continuance of his 

eſtate. POS 20's WOO Oe OO RE Je OE uk 

Note, 10 Co. 94 does not warrant the diſtinction be- 

8 tween tenant in dewer and tenant by the —_ generally, 

dut only in the caſe of a releaſe made to the wife. a. 

Co. Lit. 226.3. So alſo tenant by the curteh cannot defeat an eſtate of 

freehold, without ſhewing the deed, nor can the lord by 

eſcheat do it, without ſhewing the deed, for the act of livery \ 

is an e/foppel that runs with the land, and bars all perſons 

to claim it by virtue of any condition, without the condition 

appears ina deed, for the notoriety and ſolemnity of the ad 

is that which makes it obligatory on all perſons; fo that they 

cannot impeach it without ſhewing 'a precedent title; for 

livery cannot be defeated but by ſhewing ſomething equally 

notorious; and ſince in both theſe caſes the cuſtody of the 
deeds reſides with them, they muſt ſhew the condition. 

So that the general rule is, where any perſon ought to 
haye the cuſtody of the deeds, there where ſuch perſon i; 
compelled to fhew his title, he ought to make a profert of 

_ thoſe deeds to the court; for every man ought to keep his 
deeds, and cannot take advantage of his own negligence 
in loſing them; therefore in the caſe formerly put of tenant 

for life, the remainder in fee, and a releaſe 1s made to him 
in remainder, in ſuch caſe tenant for life ought to 'make 2 
( Y.1 52) profert of the deed, for + in this caſe, they have both parts 
PH of the ſame feud, and therefore tenant for life is ſuppoſed to 

| be equally intitled to the deeds, as he in remainder. 
Co. Lit. 266. But where a perſon is an utter ſtranger to any deed, there in 

Styl. Regr. 205. pleading he is not compelled to ſhew it, for where he is not 
: ſuppoſed by the law to have the cuſtody of the deeds, there 

he cannot be compelled in pleading to ſhew ſuch deeds to 
the court, for that were to compel the party to impoſſibil 
iiies, which were a very unjuſt and unequitable law. 

Co. Lit. 226. a. As if a man mortgageth his land, and the mortgage 
leaſeth the land for years, reſerving a rent, and then the 

condition is performed, and the mortgagor re- enters; tht 
leſſee, in bar of an action of debt, ſhall plead the condition 
and re-entry, without ſhewing the deed, for the leſſee nt 
ver was, nor could be intitled to the cuſtody of the deth 
and therefore it were altogether unjuſt to compel him! 

84 produce it. | I © 

Co. Lit. 2:26, Soif a man bring a precipe againſt A. he ſhall plead thi 

| he was only a mortgagee, and that the mortgage was Pf 


formed, fo that he hath no longer ſcifin of the eſtate, 1 
| a N . 5 


— 


Co. Lit. 267. 
10 Co. 94. b. 
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| may plcad the condition without ſhewing it. 


1s only a private a& of the party, authenticated in court, 
tent inrolled in the ſame court, or records of the ſame 
rolled muſt ; for all records that are public acts, and which 


cature, muſt be taken notice of; and therefore they need 


they do not remain for the direction of the court, but take 


to offer them, as they do all other allegations. 


fact is fo far to be credited, that he ſhall never deny the 
deed, but he may avoid the operation of it, by pleading 
Tens paſſa per le fait, for that doth not impeach the credit 
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this without ſhewing the deed ;; for upon performance of the 
condition the property of the deed was no longer in the 
mortgagee, but it ought to be re-delivered to the mortgagos, 
and the mortgagee having no longer any title to the d:ed, he 


So in an action of waſte, or for arrears of rent, the tenant 19 ©% 94 
pleads a grant of the reverſion and attornment ; after ſuch Ae . e | 
waſte committed, or ſuch arrears due, the tenant cannot if the tent was 
ſhew the grant. Cauſa qua ſupra. 3 Adoe before the 

7A deed enrolled muſt be offered te the court in plead-5 

ing, though the deed be inrolled in the ſame court in ( P. 153) 
which the plea is depending, as this is not a record, but a 5 Co. 74- b. 
deed recorded; for a record muſt be the act of the court, 

and, therefore, the deciſions of juſtice by the court, which 

remain as precedents for future obſervations, are the re- 

cords of the court. Letters Patent, which are the King's 

acts, are the higheſt ſort of records; but a decd inrolled 


and from thence this difference is drawn, that letters pa- 
court, need not be proferred to the court, but a deed in- 
remain for the direction of the court, in matters of judi- 


but refer to it, with a prout patet per recordum; for the 
court will take notice of the courſe and orders of the court 
upon reference to them; but deeds ate no more than the 
private act of the parties, authenticated by the court, and 


dvantage of the authority of it to give them credit ; and 

therefore the court doth not take notice of them unleſs 

they are pleaded; but letters patent in another court, the 10 Co. 92. 

court doth not take notice of, unleſs they are offered, for 1 Stra. 520. 

ſince they are not any of the records that are directory to e 

this court of juſtice, it is not the office of the court to take 

notice of them, and therefore it is the duty of the parties | 
+ To a deed acknowledged in court, a man cannot plead (t P. 1 54) 2d 

non off fuctum, for being done in court, the truth of the © ++ E. 93. 


of the court, in which it was acknowledged. 
hs - | CE Sincę 


- 


THE LAW OF EVIDENCE. #88, 1. 


« Co. Li? Since the term, (to avoid the entering up the ſeveral con- 
| Wymark's Ca, tinuances of bufineſs) is reckoned as one continued lay. 
day, deeds pleaded ſhall be in the cuſtody of the law, dur. 
ing the whole term, being the day wherein they are plead. 
ed, and being then before the court, any body may take 


of the party, if a deed be not denied, it ſhall go back to 

the party, after the term is over, when nobody can take 

advantage of it, without a new profert,, for then it is not 

before the court; and therefore the plaintiff in the King's 

Bench, may take the advantage of a condition in a deed 

in his replication, becauſe it was et prædictus A. dicit, as 

of the ſame term, but he cannot take advantage in hi 

_ replication of a deed in the Common Pleas, becauſe they 

Qu. de hoc? enter an imparlance to another term; but where the deed 
* Query If the comes in, and is denied, it remains in court for ever “, 
_ 9 ever, hecauſe that is the only point in debate, on which the de- 
— into Ciſion of the court is founded, and therefore, like all other 
court. When a decifions, it muſt remain among the other records of the 
| Profertis made, court; and becauſe it is tied up to this court, and is im- 
Dr and 3 ©PY poſfible to be removed, it ſhall be pleaded in another court 


wo. e without ſhewing. Sed Dy. ? 


(FP. 155) in not keeping his deeds, + which in all caſes 6ught to be 
tried, it is, if fairly produced to the court, ſo his adverſary ſhall not take 
2 r any advantage of his wrongful detaining of them; for the 
nd ru ned, One, by a violent taking away of the deeds, gives a juft 
Co. Lit, 226. Excuſe to the other, for not having them at command, and 
2 Strange 1186. no man can ever make any advantage of his own wrong; 
1198, and therefore it is a good plea for one party to ſay, that the 

| other entered, and took away the cheſt wherein the deeds 

were. b | 


© 


ſtance to make a profert of the deed, hecauſe this is the 

contract on which the court ought to found their judgment, 

and therefore it ought to be exhibited to the court. 
2 Saund. 402. It is not matter of ſubſtance to ſhew letters of adminifire- 
2 Str, 261. tion, for whether they are legally granted or not, belongs 
tie corn f the ſpiritual courts, who are 
bs ads ognizance of the ſpiritual courts, | go- 
of them, or the verned by the rules of the civil law, and therefore their 
other pany legality cannot be weighed at common law, ſince it has 
2 different meaſures of judicature. 3 
omiſſion ſor . : 


' cauſe, 


advantage of them; but ſince they belong to the cuſtody 


if the cauſeis As no party ſhall take advantage of his own negligence, 


Cro, Jac. 32 In an action of debt upon a hond, it is matter of ſub- 


(e.) Evidence | 


In e 


. 1. THE LAW OF EVIDENCE. 


| (e.) Evidence of Deeds, 5 1 


akt | . 
10 Of giving deeds in evidence to the jury; and here the 10 Co. 92. 
ths encral rule is, that where any thing is to be proved, the 


feed itſelf muſt be given in evidence, and not a copy of 
tz and the deed mult be regularly proved by one witneſs 
t leaſt. | 5 1 G1 | 

This is now to be underſtood where the deed is of a late d. L. E. 95. 
late, for if the deed be of thirty years ſtanding, (which Cites Mich. 
ow makes an antient deed) and the perſon to whom + the (f P. 1 56) 
iced was made, or thoſe deriving under him, have been 2718. in the 
n poſſeſſion under the deed, ſuch ancient deed ſhall be 5 . 
ead, without proof, though the witneſs to it be alive; ana 
f the perſon to whom the deed was made hath. been in 
olſefſlion of the lands contained in the deed, ſuch poſ- 
cſhon ſhall be preſumed to be under the antient deed, un- 
$ the contrary be proved. | 1 I 
If the deed be thirty years old, it may be given in evi- B. N. P. 255. 
dence without any proof of the execution of it. However, 29 


Þ here ought to be ſome account given of the deed, where 
ike Pound, &c. and if there be any blemiſh in the deed by ra- 
the ure, or interlineation, the deed ought to be proved, 


[though above thirty years old) by the witnſſes, if. living, 

and if they are dead, by proving the hands of the witneſſes, 

or of one of them at leaſt, and alſo the hand of the party, 

In order to encounter the preſumption ariſing from the ble- 
miſhes in the deed; and this ought more eſpecially to be chartle and 
lone, if the deed import a fraud; as where a man conveys Pound, N, 
a reverſion to one, and after conveys it to another, and affize, 1701. 
the ſecond purchaſer proves his title; becauſe in ſuch caſe | 
he preſumption ariſing from the antiquity of the deed is 
deſtroyed by an oppoſite preſumption 3 for no man ſhall 

ve preſumed guilty of ſo manifeſt a fraud. | | 


8 .) Of the deed iyi 


Firfl, the deed ought to be given in evidence, and not G. L. F. 96. 

a copy only, for though as to records, copies are admitted 

in evidence, yet the law will not regularly allow it as to 
„„ private 


- _ THE LAW OF EVIDENCE. 28.1 


( p . 12 deeds, for they are not within the + ſame reaſy 
E512 as copies of records, tor a record is fixed in a certay oe 
ot every one Place , and therefore the original cannot be had, and carr t! 
who hath occa- ſequently a copy is the beſt evidence. c _ Won! 
on for copies, deeds are only private evidence, and not fixed y 
| * confined to a certain place, but are in the cuſtody of e d 
party, and not of the law, and therefore they muſt be 
produced in evidence; for the law requires the beſt en. 
dence of which the nature of the thing is capable, and th 
deed is much better evidence than a copy, for any raſur 
or interlineation which might vacate the deed, muſt ap 
pear in the deed itſelf, though not in the copy, and th 
very offering a copy, carries a preſumption, as if th 
original were defective, and therefore the copy is not tok 
| admitted; beſides, fince deeds are in the cuſtody of th 
Query, Ifwilful party, the deeds themſelves muſt be produced, for à ma 
negligence 1s cannot make his own fault in loſing of the deeds ay 
/ 70S: AT 
Et vide poſt, Part of his excuſe. : 
| But there are ſome exceptions to this general rule. 
30 Co. 92, 3. - 1ſt. Where they prove the deeds themſelves to be burnt 
x Mod. 4. for the proof of this will excuſe the non - production of th 
| dceds to the jury; but, notwithſtanding a profert is u: 
ceſſary to the court, for there is ſuch conveniency in kee 
ing to known rules, that they cannot be broken; tho 
they tend to the miſchief of particular perſons ; and the 
cannot be a more convenient rule, than that the cauſe # 
every complaint ought to be ſhewn to the court; but tk 
| r e go according to the evidence of the fact. 
Now to prove the import of the deed, that it was in ſu 
P. 158) an houſe, and that the + houſe was burnt, is the beſt ei. 
0 15 dence that can be had of ſuch deed, and gives reaſonadt 
grounds for the jury to find it. 


(2.) Of the copy of a deed. © 


A | a ; 
1 Mod. 266. Secondly, a copy of a deed is good evidence, wherc U 
Lo | deed is in the defendant's hands, and he will not produt 
Query, If the it; for when the original is in the defendant's hands, th 
laintiff ſhould copy is the beſt evidence, as the preſumption that opp* 
. 3 the copy is, becauſe. the original deed is, or ought to 
if refuſed, give in the hands of the party who would produce the coff 


defendant no- no that preſumption is deſtroyed, where the plain 
tice to produce _ a Ewing Fe” prof 


1, TAD LAW OF EVIDENCE. 
aves the deed itſelf to be in the hands of the defendant, it, to intitle 
then it cannot be preſumed that there was any interlinea- WE to give 
on that induced the plaintiff to conceal it, for if the copy 5 
ere not perfect and exact, it would be overthrown by 
e defendant's producing the original. 2 


6. Of proof of the copy of a deed. 


Thirdly, but the copy of a deed muſt be proved by a wit- 1 Mod. 4. 
eſs that compared it with the original, for otherwiſe there 
ould not be any proof of the truth of the copy, or that 

t had any relation to the deed, unleſs ſome perſon prove 
compariſon with the original. 5 ; 
Where the effects or contents of a deed are proved, and Vaugh. 77- 
here the deed is afterwards given in evidence, and they 

diſagree, there the deed itſelf ſhall control the other evi- 

— 6-4 | Bp 5 
So it is where the jury on a ſpecial verdict do collect the (+P. f 590 


is ne 
keep eontents of a deed, and yet afterwards do find the deed 
hoon bc verba, the court in ſuch caſe is not to regard the 
then collection they have made of the ſubſtance of the deed, 
but the deed itſelf, for that collection derives its authority 
from the deed, and therefore muſt of itſelf fail and come 
to nothing, when it is contrary to the deed of which it is a 
1 ſoo collection. | „ Ss Fa | 
ten Where the poſſeſſion has gone along with a deed for G. L. E. 98. 


many years, there a very old copy of the deed may be given 
in evidence, with proof that the original is loſt; and that 
is according to the rule of the civil law, Si vetuſfate tempo- 
ris el judiciaria cognitione ſint Rotorate, for poſſeſſion 
could not be ſuppoſed to go along in the ſame manner, 
unleſs there had been originally ſuch a deed, and fo exe- 
cuted as the copy mentions, and the copy cannot be ſup- 
poled to be offered in evidence, only to avoid a fight of the 
original, fince it is ſo antient that the antiquity alone pre- 
vents all ſuſpicion of its being counterfeit, and the antiqui- 
ty is known from the antientneſs of the poſſefſion. But. 


re li 


duch 
, th 


to Query, Whether ſuch a copy. ſhall be received without 
o Proot of its being a true copy, by compariſon with the 
ina deed itfelf : e e | 


ro 5 4 7 (4) Of 
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(4-) Of the inſpeximus of a died. 1 ing 


Fourthly, the inſpeximus of a deed inrolled ſhall be gun. 
Page's caſe, in evidence, where the deed needs inrollment; for then ha 
Style, 445- the inrollment is the ſign of the lawful execution of ſu 
; b. = deed, and the officer appointed to authenticate ſuch dee nt 
( . 160) by inrollment, is alſo empowered + to take care of e ail 
, "Kg Pais, fairneſs and legality of ſuch deeds, and therefore a 
21. e. of the Of ſuch inrollmentꝰ mult be ſufficient, for when the la» 
Inrolled deed, hath appointed them to be made public acts, the copy den. 
ſuch public aQs ſhall be like all other public acts, a ſuffic. 
ent atteſtation. TT rice 1 b 

5 Co. 54 But where a deed doth not need inrollment, there, though 
See caſe, it be inrolled, the inſpeximus of ſuch inrollment is not evi 
„ e dence, becauſe, ſince the officer hath not any authority to 
Tri. per Pais, inroll it, ſuch inrollment cannot make it a public act, and 
35H _ _ conſequently cannot intitle the copy to be given in er- 


+ 


dence, for ſuch practices might be uſed to very ill purpo- 

ſes: as if a deed were Jonbeful, it were but to inroll it, 

and offer the copy or. inſpeximus of it in evidence, and 

thereby avoid the giving in evidence a deed that might be 

| JJ. oo ws wo ngrn hows > 50 

Styl. 445- ut the inſpeximus of an antient deed may be given in 

evidence, though the deed do not need inrollment, for an 

antient deed may be eaſily ſuppoſed to be worn out or loſt, 

and the offering the jn/þeximus in evidence does not induee 

a a ſuſpicion that the deed is doubtful, for it hath a ſanQion 

from antiquity, and if it had been ill executed, it muſt 

bde ſuppoſed to have been detected when it was newly made. 

G. L. E.ioi. As to the ſecond part of the rule, the deed mult be pro. 

ed to the jury by one witneſs at leaſt, for though the deed * 

be produced under hand and (cal, and the hand of the pat. 

ty that executed the deed: be proved, yet this is not full 

proof of the deed, for the delivery is neceſſary to the cf 

ſence of the deed, and the deed takes effect from the d. 

(+ P. 16 10 livery, + fo that unleſs the delivery be proved, there is not 

perfect prqof of the deed, and there cannot be any prof 
of the delivery but by a wit neſs who ſaw it. | 4 


{ , u. THE LAW OF EVIDENCE. | 
A, 


o this rule there are, however, ſeveral exce} 


/ 


tions. 


irf, if the deed be thirty years old, that e 


it. 


ilbert ſays forty years, and reaſons upon 


practice is now fully eſtabliſhed, and 
wa „ > | 


Int menden whe” of the deed, becauſe the 
fails that was e 


chment if there is not any account given 
= Ph „„ | | 


eſtabliſhed in behalf of ſuch antient deeds, 
n there is not any poſſeſſion, for it is no more than old 


led, may be | E. 02. 


en in evidence, without any proof of the execution Cites Trin. Af. 


. in Kent 1500. 
the ſubject, Tri. per. Pais, 


ing into confideration the length of the life of man'; 165. 


Vide ante, 


that reaſoning it is not neceſſary here to ſtate, ' becauſe Introd. 


univerſally 


t hath however been ruled, that if a deed be forty years g. I. E. 102. 
and poſſeſhon hath not gone along with it, ſome ac- Cites AF. 1702. 


preſumpti- per Haſſet. 


of its exe- 


there be any blemiſh in the deed, by razure 'or interli- G, L. E. 102. 
ion, the deed ought to be proved, though it be forty Cites Trin. Aff. 


dugd r old, if the ſubſcribing witneſſes are living, by thoſe — 
eri: neſſes, or at leaſt one of them; but if the witneſſes are 

ty u, the hands of the witneſſes ought to be proved: as to Query, If the 
and WF antiquity of a deed, there muſt be (as it is ſaid) a pre- hand, — 
eri. Motion in favor of it, when worn out of the memory of be 


ra(e) & poſt (i) 
do if a deed imports a fraud. Vide ſupra (1.) 


te along with the deed, there /ivery ſhall b 


witneſſes ; yet that preſumption is encountered by ano- proved, if there 
r preſumption, from the blemiſhes of the deed itſelf, and is any one to be 


procured who 


a deed of ment be proved, and the poſſeſhon has, Rol. 192. 


e preſumed, Tri. per Pais, 


ion {ugh it be not proved, for when there has been poſſeſſion 209. 
"uſt the manner that the deed ſets forth, it founds a very 

de. Ing preſumption, that the poſſeſſion was delivered in that 

ov- Inner; for that there ſhould be a contract to transfer poſ- 

ced en, and that poſſeſſion ſhould go according to that con- 


* 


poled by the jury. 


preſumption muſt be that there was not any 


* 


, are ſuch concurring circumſtances, as cannot be ac- 
nted for, unleſs the poſſeſſion was transferred according 
he contraQ, and conſequently livery and ſeiſin muſt be 


ut if poſſeſſion hath not gone along with the deed, then pl. Com. 6, 7 
muſt be proved upon the feoffment ; for fince livery 
give the poſſeſſion on the deed, where no poſſeſſion is, 


livery, and 


conſequen:ly 


* 


* 


_ 


THE, LAW OF EVIDENCE, wy 


conſequently livery muſt be proved, to encounter that y 

1 Rol. 233. But if the jury find the deed of feaffment, and that} 

poſſeſſion hath gone along with the deed, yet the judges wy 

ſuch finding, cannot adjudge it a good conveyance, forj 

jury are judges of the fa, and what. is probable, andy 

is improbable; the court is only judge of what is law, a 

have nothing to do with any probabilitics..of fact; ther 

| it is the jury only, that are to make the concluſions g 

- deduQions as to the truth of the, ; the court ea 

. 163) + make any concluſions or deductions of the truth of 

if they are not drawn by neceſſary conſequence frogj 

words of th: verdict; for, to the court, the rule is, Dy 

apparentibus et non exiſtentibus eadem eſt ratio, thereforcth 

cannot conclude that there was a lawtul conveyance, uk 

the jury find the /ivery. 2 - Ih 

O. L. F. 105. A deed of feaffmentmay be Pier in evidence as a rel 

Tri. per Pais, for where the party is in poſſcihon already, the deed, v 

„Veil be a ſufficient contract, to, transfer. 4 right. Yak} 
pro. .. 1 


1 8id. 269. |» Secondly, a decd may be given in evidence, on a uk 
court, without proving ſuch deed, for. if the party couk 

that ſhall be looked upon as a good deed, and that ruk 

Hon, evidence of the validity of ſuch. deed, for the conſent of 
| ties concerned, mult be ſufficient and concluſive evidence 
the truth of ſuch fact, for the jury are only to try the tn 

of ſuch facts, concerning which the parties differ. 


«a 
= 


(f.) Of Rature, &c. 


* 


We come now to ſhew in what caſes razure, interlinui 
Sc. or breaking off the ſeal avoids the deed. _ 
As to razure, interlineation, &c. and addition. 
Formerly, if there was any razure or interlineation, 
judges determined upon the proferr of the deed, and vil 

it, whether the deed was good or not; for the very coll 

vance of ſolemn contracts, ſuch as deeds are, and thief 

ference to verbal contracts, was founded on this, that 

( +P 16 ) intent of the + parties is, in the former, manifeſtly ſet 
Illi expreſs words, and notoriouſly authenticated, and ti 
ſuch contracts are wholly referred to the court, if the # 

of the ſolemnitics, wiz. of the ſeal and of the delruery * | 


C. ; E. 103. 


10 Co. 92. | 


j 
- 4 
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ited, and therefore they muſt be diſſolved. by contracts of 
qual ſolemnity, becauſe how they are deſtroyed and avoid- 
„ muſt ene to the ſame judges that are by the law to 
etermine of them; from hence alſo it came to paſs, that 
4 deed was razed or interlined, they adjudged it a void 
ed, becauſe it did not certainly appear to the court, that 
ere the judges of thoſe ſolemn contracts, whether the mind 
{the party was contained in ſuch a mangled contract or not. 


* 


nd amendment, or, with greater labour and expence of 


bought it neceſſary not to declare the deeds razed or inter- 
ined as void, upon demurrer ; but they referred to the jury 


TTT , . 5 „ 
[fa deed be altered by a ſtranger without the conſent of the 
pbligee, '1n a point not material, this doth. not avoid the 
deed ; but otherwiſe it is, if it be altered by a ſtranger in a 
doint material, for the witneſſes. cannot prove it to be the 
act of the party, that ſcaled and delivered it, when there 
$ any material difference from the ſenſe of the contract; 
but if the contract contains the ſenſe of the parties, the wit- 
eſſes may well ſwear it to be their act, for an immaterial al- 
eration doth not change the deed, and conſequently the wit- 
neſſes may atteſt that very deed, without danger of perjury. 
But if the deed he altered by the party himſelf, though in 
a point not material, yet it will avoid the deed ; for when 
he party himſelf makes any alteration in his own deed, it 
diſcharges the contract; for the contract hath its whole form 
rom the words of the obligor ; now when the obligee un- 
dertakes to ſupply it with new words, and to alter thoſe the 
party hath fixed upon, this is, according to the rules of 
law (which takes every man's own a& molt ſtrongly againſt 
imſelf,) a new making, and a new framing of the contract, 
and for a man to contract with himſelf, is utterly void and 
nffeQual..*.- e FA 
Another reaſon of this interpretation of law might be, to 
dd a ſanct ion to deeds, that perſons who had them in their 
cuſtody, might not alter them, for fear of deſtroying their 
own ſecurities, PF POR 3 MT. As 9 5 
lk there be ſeveral covenants in a deed, and one of them 
be altered, this deſtroys the whole deed, for the deed is but 


But as the manner of conveyancing ſwelled from ſhort lit- 10 Co. 92. 
e deedsy to large and voluminous. ones, ſo much room was 
| for the miſpriſions of clerks, which required alteration 


acomplication of all tie covenants, ſo that the deed which 
| N is 


5 


ime, to be written over again, that from thence the court 


pon the ĩſſue of as factum, whether this deed thus razed 
ind inter lined, was the individual eontract executed by the 


11 Co, 27. 
Pigot's Caſe. 
2 Str. 1160. 


(TP. 65 


11 Co. 27. 


G. L. E. Tos. 


11 Co. 28. b. 
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is the whole, cannot be the ſame unleſs every covenar 
which it conſiſts be the ſame alſo. © . 
2 Kol. Ab. 49. All intereſts that paſs without deed, would paſs, thou 
the deed was afterwards interlined or altered, and the inter; 
1 once veſted, did not thereby return back again, the du 
(+ P. 166) not being abſolutely neceſſary to the paſſing of the + inter 
4 nating but only evidence that it was paſſed, however, by the 90 
caſes, Vide 2g it is neceſſary to ſhew a writing under the hands of th 
Car, 2. c, 3, & parties. = 5 „ 

vide ante. I blanks are left in an obligation in places material, ay 
Rol. Ab. 29. giled up afterwards by the aſſent of the parties, yet the ob 
gation is void: but if there is a blank left in an obtfigatin, 
and filled up afterwards with ſomething immaterial, thi 
> doth not avoid the contract, but where there is a materi 
rt of the contract added after the ſealing and delivery, i 

is not the ſame contract that was ſcaled and delivered. 
2 Rol. Ab. 29. A, if a bond be made to C. with a blank left for chriſtia 
1 did name and addition, which is afterwards filled up by the 

executes, ſent ofthe parties, yet this is a void bond. 3 
2 Vent. 183. But if any immaterial part of the contract be added, afr 
ſealing and delivery, yet it is in effect the ſame contrad, 

and therefore it ſhall not be avoided by ſuch addition. 
1 Vent. 185. if A. with a blank left after his name, be bound to! 
ane 1 and after C. is added as a joint obligor, yet this docs na 
Clay. avoid the bond, becauſe this does not alter the contract d 
A. for he was bound to pay the whole money without ſuc 
addition. 5 LES 


(g.) Of breaking off the Seal. 


: Where a thing lies in livery, a deed relating to it, fot 
Palm. 403. merly ſcaled, may be given in evidence, though the (al 
Mod. 11. be afterwards torn off, for the intereſt paſſed: by the act d 
livery which inveſts the party with the poſſeſſion, and tit 

poſſeſſion that was once transferred by the deed, doth nd 

return back again, though the deed be cancelled, as the dei 

5 is only an evidence of transferring poſſeſſion, for by the 24 
(t P. 167) of livery the poſſeſſion paſſes, and + the deed without ti 
ſeal (the [very being indorſed,) is an evidence of ſuch po 

ſeſſion; ſo if the conveyance was made by leaſe and ale 


* "* 


"= Þ 


3: h.) Of Deeds cancelled, &c. 
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&- 


e to a thing lying in agreement, 3 Bulſt, 79: 
there he fails if the ſeal be torn off from his deed; for a man 
cannot ſhew a title to a thing lying in ſolemn agreement, 
but by a ſolemn agreement, and there can be no ſolemn 
agreement without a ſeal; ſo that poſſeſſion alone is no good 
title; fince the thing itſelf doth not lye in poſſeſſion, but in 
agreement; therefore a man cannot claim a title to a water- 
courſe, but by a deed under ſcal. 5 1 
Where a contract creates an obligation, it cannot be 4 Rol. Rep. 46, 
pleaded, if the ſeal be taken off, for the ſeal is the eſſen- 5 Co-. 24. 
tial part of the deed, and without a ſeal, it is no longer a 4 £1 
deed, nor to be pleaded, nor given in evidence as a deed, 
unleſs in the cafe above-mentioned, where the intereſt veſts, 
though the deed hath no continuance; but where the deed 
is neceſſary to be ſhewn, in order to acquire ih mtereſk, 
: _ have the eſſentials of a decd, when it is ſhewn as 

If an obligation be ſealed when pleaded, and after iſſue boy 8. 
85 4 8 8 4 . Cro, El. 120. 
joined, the ſeal is torn off, yet the plaintiff ſhall recover his , Co. 119. b. 
debt, becauſe the deed when preferred to the court, was in 1 Rol. Ab. 40+ ” 
the cuſtody of the law, and therefore the law ought to de- 2 Bullt- 247. 
fend it ; beſides, the truth of the plea, which is to be proved, DES 
muſt have relation to the time when the iſſue was taken, - 
and at the time of the iſſue, it had the eſſentials of a good hs | 

> pci and therefore that 1s ſufficient to maintain the (+ P: 168) 
iſſue. | 


So if the ſeal of a deed be broken of in court, it ſhall 2 Inſt. 676. 
there be inrolled, for the benefit of the parties, becauſe, 5 
where any thing is impaired under the cuſtody of the law, dts 
rk as far as poſſible, be reſtored by the benignity of 
tne law. | | | ; 
If there be a joint contract or obligation, and the ſeal of 5 Co. 24. 
one of the obligors be torn off, it deſtroys the obligation, Noy- 113. 
becauſe they are both bound as one perſon, and it one be diſ- 
Charged, the other cannot ſtand bound, becauſe they both 
make but one obligor. | : 
Tet 


But if a man ſhews a title to a 
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I 5 But 


5 Co. 23. 
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| Before we cloſe this head, we ſhall add a few caſes, from d 
ether authors, not already cited, and ſome of a modern 
date. ; f h 
A deed inrolled by conſent of one party only, ſhall be pi 
evidence againſt him, and all who claim under him. 
e g at 80 a deed which begins, This indenture, ſhall be evi MW © 
1668. A. dence, though it be not an indenture. | a 
Pal.4 od. So a deed ſhall be evidence, though by accident, &. 
a. per B. R. the ſeal be broken, or torn off. [ide ante, the reaſoning WF Se 
2 dee diſtinction of caſes, &c.] 

1 Though cancelled by practice. Vide as before. er 
V. went. 297 · a counterpart, where it is proved that there was a! 

v. 1 Salk. 285. original, and that cannot be had. Vide infra. co 
Rex v. Bp. A deed is good evidence, if ſtamped when produced: th 
Cheſter, P. 11 the trial, though not ſtamped when executed, or when fil Wl th, 

S. Stra. 624. produced. . | ; ER 1 wh 
a . But annexing another piece of parchment ſtamped, wi 
716. L. Ray, not do; the ſtamp muſt be upon the parchment itſell, Wl left 


which 


168. 1. 
which contains the writing, (and to obtain this the penalty 


contained, need not have two ſtamps. , DOS 
I The counterpart of a deed to declare the uſes of a fine, (+P. 170) Ci 


proof is ſufficient. 


evidence, though examined, atteſted, wrote by counſel as 1 Mod. 94. 
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THE LAW or EVIDENCE. 


mult be paid) 
A bond, in the condition whereof a mortgage-demiſe is Barnes 463. 


is good evidence. 3 Mod. Ca. 245. 
Proof of the execution of a deed ought to be by one of; 24%: 257. 
the witneſſes at leaſt. nn 


Or, if it be proved that they are all dead, or upon ſtrict 10. Cites per 


inquiry cannot be diſcovered to be alive, by proof that the Holt. an, 


name of any one indorſed is the writing of the ſame perſon. 
Vide ante (e.) (4.) 3 = - 

Or, that the name of the party, who executed it, is his ieem. 3 Com. 
proper hand-writing. Or, by any one preſent at the execu- Pis. 282. 


tion of the deed, though he be not indorſcd as à wit- 2 


neſs. | 
In debt on bond by the adminiſtrator de bonis non of the e x: Hers 
obligee, and who was the only ſurviving witneſs to the 5,7. 34 D 
bond, proof of the hand-writing, and ſeveral letters 
from the obligor mentioning the bond, allowed good. 

Where there were three obligors, and an action brought Lockhart v. 


againſt one only, another of the obligors was allowed to be Graham. H. 30. 


4 witneſs to prove execution of the bond by the defen- 33. 
. 


cog his oonvicion, his hand may be proved as if he was 80 2 5 2 


Ik the atteſting witneſs has lived abroad, ſtrit proof of Henley v. Phi- 


his death is neceſſary ; if he has lived in England, ſlight a 


Generally, a copy of a deed ſhall not be allowed for 10 Co. 92. d. 
a true copy, and delivered to the party, as ſuch. . 

Proof of the contents by witneſs ſhall not be allowed. 10 Co. 94. b. 
Sed vide infra. 5 | ” 

Nor a counterpart, without circumſtances which induce R. r Salk, 287: 
credit that there was an original. Vide ſupra. - L 

+ But a counterpart has been allowed, where the original ( +P.171 ) 
could not he found, and there was probable proof that Per C. B. 6 An. 
there was an original: as, a counterpart of a leaſe, where © 
the leſſor himſelf acknowledged that he made a leaſe of 
which this was a counterpart. 


So, a counterpart of a leaſe, found by the heir of the 1 Lev. af. 
leſſor among the writings of the anceſtor. 3 
5 Though 


* 


» * 
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I a ſubſcribing witneſs is become infamous, on produ- Jones v. Maſon, bi |; 


inter A. &Whit- i f "TY 
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THE Law OF EVIDENCE. rss 1. 
is. Though no witneſs be indorſed, oO 


* 


1 P So, if it be proved that the original was aſſigned to the 
3 ey. * defendant, or another under whom he claims. | 
R.Mod.Ca.225, Or, that the original is deſtroyed or loſt. | 
10 Co. 92. bo And in ſuch caſe proof of the contents by witneſſes may 
10.00 BY. be allowed. : - EOS Den 


1 Keb 1. So a copy, or proof of the contents has been allowed, 
3 Keb. 2. when a deed was embezzled, or detained by the other 
„„ 2 8 Honeſt 

Youngy, Defendant in ejectment refuſing to produce the leaſe 


Holmes. M.4 in her cuſtody, an attorney who had read it was allowed 


... as give cvidence of the contents. 
T2. ((.) A Recital, when Evidence. 
C. L. E. 9% he recital of one deed in another is no evidence of 


the deed recited, (unleſs in the caſe after mentioned,) 

though the deed containing the recital be well proved, be- 

cauſe there ſtill wants an atteſtation of the firſt deed ; but 

if the perſon objecting to the evidence of the recited deed, - 
| claims under the perſon who executed the deed that recites 
v. x Salk, 286. the former deed, the reciting deed is evidence againſt him, 
V. infra, of the reality of the recited deed, becauſe he that claims 
11 F. 172) under me, ſtands in + my place, and therefore what is 

mM evidence againſt me, muſt be evidence againſt him. 

Mich. 1718. in Thus in the caſe of Fitz-Gerald and Euflace, — Euflace 
e wy was. - the plaintiff claimed in equity, a debt on the defendant's 
bn. eſtate, by virtue of a power, reſerved in the grand-fa- 
ther's ſettlement on the defendant's father, to charge the 
eſtate with payment of debts, and younger childrens porti- 
ons; the defendant objected that there were not proper par- 
ties, becauſe the grand- father had made a mortgage, pur- 

ſuant to that power, to one Cox, who was not party to the 
bill, and did not produce the original mortgage, but only 
an aſſignment thereof to J/jbrants, to which the grandfa- 
ther was party, yet the court allowed it to be evidence 
of the original mortgage, becauſe the plaintiff claimed under, 

| the grandfather, who was party to the aſſignment. 

Per Hel wie A recital may be evidence againſt him who executed, Of 

1 Sal, 286,) clazms under the party, who by ſuch recital is effopped : . 


a . 


* 


. I. THE LAw OF EVIDENCE. 


to be proved. L 


tA] 1. (u) orb PRIVATE WRITTENCP. 174) „ 


neſſes to prove it; bor! it is proved by one witneſs, that the *'s" vide the 


the date ſhall be evidence that it was executed the lame 


Fo 
A recital of a jointare to, 4. chat there was a jointure to, rer 2 


80 2 recital of a deed is evidence of it, where the 3 02.45. 
recited is loſt. 
80 a recital of a leaſe for a year in'a releaſe, ſhall 8 _ 
f that there was ſuch leaſe if poſſeſſion hath been ac - N. 2 An.» Sal 
cordingly for ſeveral years. Vide infra. ! 286. Mod. ca. 
But a recital, generally, is no proof of the deed recited: ger "RF = 


as, if a patent or leaſe be e the patent of leaſe ought Sb. Vau. 5 


So, if a patent be che to be forrendires; and the 2 Rol. 678, 
patent be proved by one party as in «fe, the other ought f 4 8 
to prove the ſurr ende.. P. ) 

+ Yet, if the one relies upon the recital as ; proof of the & I 173 
patent, it ſhall be alſo proof of the ſurrender. ET cn 

So a recital of a levari, or other record, in a —— is 73 Com. LE > 
no proof of the vari, & c. per Hale, 23 Car. 2. Sir 83. 
P. Pindar ; if the record of the levari is not loſt. 

So a recital of a leaſe in a releaſe, is no proof againſt *- x Salk, 286; 
2 ſtranger, without GY that the e is loſt. Vide 

43. 

"Nor a: recital of a deed for the uſes: of a fe, withou Mod, e. . 

prof W there: was a deed: of nies. „ 
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I..] Of Wilk. 0 | | 

E. 10g. 

[x proving. 4 . according to the tat. of frauds and G.L.E. 106. 

perjuries , if one witneſs prove that the other two were 1701, in Kent, 
preſent, this is ſufficient proof, without having all the wit- * 


| will ſubſtance of the 
4 ſtat. infra, _ 


THE LAW OF RVIDENCE. B88. 1, 
will was executed aceording to the method required by the 


ſtatute, unleſs on the other fide ſuch characters of fraud be 


| ſhewn, as render it neceſfary to produce the rel. 
6. t. K. 22. If a man deviſe lands by force of the ſtat. of wills, or by 
z Rol. Ab. 68. cuftom, the*probate of the will in the Spiritual Court can- 
| not be given in evidence, for all their proceedinga, fo far 
as they relate to lands, arc plainly coram nen judice, as 
they have no power to authenticate any ſuch deviſe, and 
+6: > hh a copy produccd under their ſeal, is not evi- 

ence. 8 a 

OS Bot the probate of the will is evidence as to the 
| l perſonal eſtate, for ſuch probates 2 5 records of that 
court, and therefore a copy of them, under the ſeal of 
4 P. 175) that court, muſt be 4+ good cvidence; and this is reafona- 
ble, becauſe it is the uſage of the court to preſerve the 
original will, and only to give to the party a copy under 
__ of the court. VL 4. 5 | 
VE here a perſon in eje ment would prove the relation o 
Ci: Palin father and - by his father's will, he muſt have the origi- 
and Polhill, nal will, and not the probate only, for where the original 
tl. 2301. is in being, the copy is not evidence, in ſuch caſe ; the 


probate being no more than a true copy under the ſeal of 


the court of a private inſtrument ; and the law, which re- 


- © quires the beſt evidence, will not allow of a copy; beſides, 


in ſuch caſe, the law doth not conſider this as proof of 2 


true copy, for the ſeal doth not prove the truth of the 


copy, unleſs the ſuit relates to the perſonal eſtate only. 

K. But the Jedger books are evidence in ſuch a caſe, becauſe 
theſe are not eonſidered merely as copies, but they are the 

rolls of the court itſelf; and though the law doth not allow 
theſe rolls to prove a deviſe of lands, where the claim is by 


the words of the deviſe, for the reafons already given; yet 


when the will is only to prove a relation, the rolls of the 
Spiritual Court, that have authority to inroll all wills, 


are ſufficient proof of ſuch teſtaiucnts ; for if there be 
ſuch a teſtament as appears by the rolls of that court, the 


relation is proved; but that there is ſuch a will doth not 


appear ke the copy of the will, in as much as the copy is 
not good evidence of an original, becauſe the law (except 


in the caſes before mentioned) admits nothing to be read 
that implies better evidence. * 

. L I. 74 But the copy of the Ledger book was not allowed to 
de read in this caſe, becauſe common practice had pron 
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as a roll of 
lr res * 
no evidence contrary to it can be given, as that ſuch will 1 e. i 
was not the laſt will and teſtament of the party deccafed, » Willams, 

for the ſpiritual courts are the proper judges of what is, _ 

and what is not the will of the teſtator; and fince the | 
authority of judging is committed to them, the temporal 

courts. are bound by their judgments, 8 : 

But the adverſe party may give in evidence, that the Raym. 405, 6. 
probate is forged, becauſe ſuch evidence ſuppoſeth that the 4 35% 
ſpiritual court hath not given any judgment, and ſo there T 
is no reaſon for the temporal court to be concluded, fince Ep 
the ſpiritual court hath made no judgment in the matter, 

for a forged probate is none at all. | 3 

So alſo, it may be given in evidence, that ſuch probate Raym, 40, 6. 
was obtained by ſurpriſe, for that is as much as to ſay, 81d. 359. 
that the ſpirityal court hath not made any legal decifion . 
in the matter, and therefore, that the temporal court 
ought not to be concluded by its authority. _ 

So the adverſe party may prove that the teſtator left Id. & 
bona notabilia againſt the probate by an inferior court, for B. N. P. 245, 
then ſuch court had no juriſdiction. * 

+ It letters of adminiſtration be ſhewn under ſeal, you may (+ P. 177) 
give in evidence that they were revoked, for this is in af- 1 $i. 359. 
firmance of the proceedings in the ſpirityal court, 
doth not controvert the rectitude of its deciſions. 

A will that hath partly the form of a will, and ran x Mod. 11). 
the form of a deed, may be given in evidence as a will, 
for if the intent of the party ſhall ſufficiently appear to 
make a diſpoſition after his deceaſe, the informality of the 
words ſhall not vitiate the inſtrument. RED! | 

Where a will remains in Chancery, by order of that » Kb, 117 
court, a copy may be given in evidence, for then it be- | 
comes a roll of that court, and conſequently a copy of it 
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39 Car Le By the ſtatute of frauds all deviſes' of lands muſt be in 


£ 
L 


* 


e. 5. writing, and figned by the party deviſing the ſame, or by "i 

ſome other perſon in his preſence, or by his expreſs direc. or 

tions, and atteſted and ſubſeribed in the Eble of the Wh: 

| deviſor by three or more credible witneſſes | © 
B. x. p. 263. If a will be atteſted by two witneſſes, and afterwards the 

Carth. 35. teſtator make a codicil, which he declares to be part of his tl 

| will, and that is likewiſe atteſted by two witneſſes, yet it 

Janelv; Tied will not he a good will within the * But if a man 
H. 16 C. 2. Publiſh his will in the preſence of two witneſſes, who ſign 

3 Ca. 109. it in his preſence, and a month after he ſend for a third 


P. witneſs, and publiſh it in his preſence, this will be good. 
Vide infra, And qu. if this is law ? 2 1 

| Show. 69. Lord Chief Juſtice Holt appears to have been once of 

3 Wms. 500, opinion, that it was neceſſary that the teſtator ſhould ſign 


rh 26 . the will in the preſence of the witneſſes ; but it ſeems to 


have been ſince ſettled to be ſufficient for him to own it 

before them to be his hand. 1 
| (t P. 1 78) + The ſtatute requires three witneſſes to one ſingle ad 
eee of execution, and not three ſeveral executions before a 
May, 27 C. 2. ſingle witneſs to each only; therefore, if a man acknow - 
Cor. Ld. Chan- ledge his ſeal and hand writing before three ſeveral witnch 
mw Maſter ſes, this will be a good execution within the ſtatute, be- 
mg jy cauſe the acknowledgment to all amounts to but one exe- 
Juſtices, cution: but if he aQualiy fign and ſeal the will every time 
before each witneſs ſeparately, ſo as to make each a diſ- 

- tri execution, that will not be good. Vids ante. 

B. N. P,263, The ſtatute requires atteſting in the teſtator's preſence, 
do prevent obtruding another will in the place of the true 
ons; but it is enough if the teſtator might ſer, it is not ne- 


| ceſſary he ſhould actually ſee them ſign: therefore, where be 

Salk, 68x {he teſtator had deſired the witneſſes to go into another the 

'_ *  Toom ſeven yards diſtance to atteſt it, in which there vas of 

a window broken, through which the teſtator might ſee ©. 

them, it was holden good.—So if the teſtator being fick Ml +* 

ſhould be in bed, and the curtains dran. 5 

Lemayn and Note; ſigning need not be by ſetting the name to the hon 

Stanley, bottom, it is enough if the will be of the teſtator's hand. the 
3 Hey: I. writing, and begin with I. J. S. Sc. and it has been faid 

— U. that ſealing is ſigning, and was ſo determined in the caſe fl « | 

12 G. 2. of Wangfordand Wangford, by Lord Raymond at Guildhall ſac 

Stra. 764, But this may well be doubted, ' becauſe the meaning of the the 

i ſtatute in requiring it to be ſigned by the teſtator, was for a fed 


further ſecurity againſt impoſition, which can be only by 
— | putting 


of. THE LAW OF EVIDENCE. 


ting his name or mark; and of this opinion was the 

hurt of Exchequer in a late cauſe, grounding themſelves | 

jon the opinion of Mr. J. Levinz, in + Lemain and ( P. 179) 

anley, and in the caſe there cited by him out of 1R. 

245. 25. And if a man make a will on three pieces of , and Libb. 

per, and there be witneſſes to the laſt paper, and none | 

them ever faw the firſt, this is not a good will. Vid: 

„J 1h | ng 

However, where a will conſiſted of two ſheets, and the Bond v. Sewell 

nneQion went on regularly from one ſheet to the other, B. R. Mic. 

d in the firſt ſheet the teſtator gave lands to truſtees after 

xentioned, upon truſts there ſpecified, and in the laſt 

ect appointed perſons to be truſtees 3 though the teſtator 

ever executed the firſt ſheet, and the witneſſes never ſaw 

, it was holden by all the judges of England, that if the 

ſt ſheet were in the room at the time of the execution | 
the ſecond, that was ſufficient : for it is not neceſſary 1 Veſ. 487. 

at the witneſſes ſhould ſee or know how many ſheets the 

ill confiſts of, or whether it is a will or not: and it is 

ear that a will, properly atteſted, may by reference bring 

another inſtrument as part of it. | 

Though the ſtatute require the atteſtation of the witneſ- str. 110g. 

to be in the preſence of the teſtator, yet it need not ap- | 

ar upon the face of the will to have been ſo done, but 

is matter of evidence to be left to a jury. 

As to the e part in executing of wills, the follow- 

s, taken from Lord Camden's argument in Doc. Dm. 

wndſon & Ux, & al. v. Kerſey, p. 33. may be taken as a 

Immary. | gs 

He ſays, „In the formal part the judges have been li- 

beral, they have gone as far, and perhaps farther, than 

the words will bear, to eſtabliſh the will, where the want 

of ee was only objected. I 

“ dealin ſhall be fignings 


* 


2 Stra. 7634. 


* The witneſſes may atteſt at different times ; 8 Vin. abr. 
** The preſence of the teſtator ſhall not be confined to 725: Pl 13. 
the very room.“ i 1 1 18 5 2 Salk, 688. 
* It is beyond the point of penmanſhip to anticipate 
ſuch queſtions ; and it muſt always be remembered, that 
the rules of conſtruction were framed to ſupply the de- 
fects of human language and capacity.” 1 
| Not withſtanding 


* Delivery as a deed ſhall be publication of a will; q 1 180) 


2 Ch. Ca. 109. 
Carth. $1, 12 Mod, 37, 3 Salk. 395- pl. 1 Comb, 158. 
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Per Lee. Ch. 
| 2 in Anſty and 
oi ng. 


8. C. cited in 
Str. 1096. 


Str. 1026. 


(+P. 181) you can go no + farther ; but the Chief Juſtice admity 
him to call other witneſſes to prove the will, and he obta 


Croſt v. Pawlet, 
F. 12 G. 2. 


B. x. P. 26 5. 


vice ante. ſing, that a deviſee of any part of the eſtate, or a legal 
where the legacy is charged upon land, will not be a e 


Wyndham and not alter his credibility at the time of atteſting. Honen 
Chetwynd, M. 


31 G. 2. 
1 Burr. 414. 


| Raymond, upon an iſſue of deviſavit vel non, the witneſ 


given by the will in that caſe to the witneſs's wife ; and! 


THE LAW OF Ibn, 0 ta 


Notwithſtanding the common way is to call but one wi 
neſs to prove the will, yet that is only where there jy 
i par: made by the bk for he is intitled to have thef 
all examined, but then he muſt produce them, for the i 
viſce need not produce more than one, if that one prow 
all the requiſites; and though they ſhould all ſwear thy 
the will was not duly executed, yet the deviſee would 
permitted to go into circumſtances to prove the due exeg 
tion; as was the caſe of Auſtin and Willes, cited by 
Hardwicke, Chancellor, in Blacket and Widdrington, 
M G. 2. in which, notwithſtanding the three witneſ 
all ſwore to its not being duly executed, the deviſee c 
tained a verdiQ, In Pike and Bradbury, before Ly 


denying their hands, the deviſee would have avoided ci 
ing them, but his lordſhip obliged him to call them, when 
upon the firſt and ſecond denying their hands, it vas d 
jected he ſhould go no farther, for it was argued, th 
though it you call one witneſs who proves againſt jo 
you may call another, yet if he prove againſt you n 


ed a verdict. „ | | 
Where the atteſtation was only & ſigned, ſealed, "0h 
4 liſhed and declared in the preſence of us,“ the witnel 
being dead, and their hands proved, the court held it 
be evidence to be left to a jury of a compliance with 
circumſtances. N 
It was laid down by Les, Ch. Juſt, in delivering the 9 


nion of the court of K. B. in the caſe of Anfly and D. 


witneſs, nor would a releaſe make him fo, as that ve 


it has been ſaid, that the judgment of the court was 
that caſe founded upon the particular circumſtances of Lhe 
caſe, and not on any general doctrine, as there wasn 
nor could be any payment or tender made of the anna . 


general doctrine laid down by Lord Chief Juſtice Lu 
been fince denied by the court of K. B. in the caſe mt 
tioned in the margin. | . 

T Notwithſlan 


i 


ms. + Tar LAW OF EVIDENCE: 


„ ithſtanding what is ſaid in the preceding cafe, as 
e general doctrine laid down by Lord Chief Juſtice 
having been fince denied, we beg leave to refer the 
rr to the argument of Lord Camden in the caſe of Doc. 

= Dn. Hindſen & Us. C. al. v. Kerſey, and let him 
r nine for himſelf, whether the opinion of Lord Chief 
mae Lee muſt not be completely reſtored in the judgment 
xc ery one who reads that argument; and whether ſub- 


e of the atteſlation (not included within 26 Geo. 2. c. 


ſee i nt can be rendered ſo? As both caſes are publiſhed to- 
er in a thin guarte, and may cafily be had by any one, 
ſhall not enlarge much farther upon the ſubject, leſt 
ſhould be conſidered as too prolix. 

e ſhall only make one abſtract from Lord Camden s 
ment. He ſays, It is admitted that if any other 
deſcription had been added to the witneſſes, that muſt 
ave belonged to them at the time; as if three Engliſb- 
nun, or three full aged perſons had been required, theſe 
djunAs would have been neceſſary at that time; and 
f ſo, 1 ſee not hy what rule of conſtruction one epithet 
xr adjun@ can be diſtinguiſhed from another.“ Can 
argument be anſwered ? = 


Of the flatute 25 Gee. 3 c. 6, reſpefting witneſſes ts 
TI. 3 N 


a fue ariſen from the above opinion given in Anfly and 

t wong, in caſe it had been followed, as there are few 

onen in which the witneſſes have not had legacies or debts 
ged upon land, : 

The. fatute 25 C. 2. c. 6. enaQs, 

yas b: That any beneficial deviſe, legacy, eſtate, intereſt, 

anni or appointment, made to any perſon being a witneſs, 

r 24 June, 1752, to any will or codicil, ſhall be void, 

Lu WWF ſuch perſon be admitted as a witneſs. 

| 2. That any creditor atteſting any will or codicil, (+ 

de or to be made, by which his debt is charged upon 

dani, ſhall be admitted as a witneſs to the execution of 

i will, or codicil, notwithſtanding ſuch charge. 
3. That 


bing witneſſes, who + are in the leaft intereſted at tha (f P. 182) 3 


To prevent, however, the inconveniences which would g. N. p. 265. 


P. 18 3) 


HE LAW Of EVIDENCE im 


3. That any perſon who had atteſted any will, orq 
eil then made, to whom any legacy or bequeſt was gig 
having been paid or releaſed, or upon tender made hay 
refuſed to accept ſuch legacy or hequeſt, - ſhall be adi 
as a wit neſs to the execution of ſuch will or codicil. 

4. That any legatee, having atteſted a will or cg 
then made, who - ſhall have died in the life time of | 
teſtator, or before he ſhall have received or releaſed 
legacy, ſhall be deemed a legal witneſs to fuch will a 
dicil. R IE es 55 8 8 

After which there is a proviſo, that the credit of en 
ſuch witneſs, in any of the caſes before- mentioned, f 

be ſubject to the conſideration of the court and jury, 
fore whom he ſhall be examined, or of the court of e 
in which his teſtimony ſhall be made uſe of, in like man 

as the credit of witneſſes in all other caſes ought to beg 
ſidered of and determined. e 


| (5.) Continuation of proof of wills. 


Branſby and Though the deviſee prove the will duly executed acc 
Kerridge, 28th ing to the ſtatute ; yet if the heir at law can prove! 
bon, 1716, in fraud in obtaining it, the jury ought to find again! 
Dom. Proc, Fraud in obtaining it, jury ought to find ag 
| will ; for fraud is in this caſe examinable at law, and! 
in equity. - 5 
(#P. 184) . t By the ſtatute of frauds, a will executed as before-m 
tioned, ſhall continue in force until the ſame be bu 
cancelled, torn, or obliterated by the teſtator, or in! 
preſence, and by his directions and conſent ; or unleki 
ſame be altered by ſome other will or codicil in writing, 
other writing, or other writing of the deviſor, fignel 
the preſence of three or more witneſſes declaring the fn 
On;;ons and If a man deviſe his land to A. and then makea ſen 


29 Car. 2.c, 3. 


EF 
ch 


* 43 will, and deviſe it to B. and upon that cancel the firſt hi 
by tearing off the ſeal; if the ſecond will be not good n f 
A will to paſs the land to B. (the witneſſes not having f inſt 
it in teſtator's preſence) it will be no revocation ; nc ns 
will the tearing off the ſeal, becauſe no ſelf-ſubſi ting ahh rec 
pendent act, but done from an opinion that the ſecond pg 
: 


voked it. 


A. (v8 710 


1. THE LAW OF EVIDENCI. 


or / deviſed to B. and afterwards made another will, and B. N. p. 266, 


s einceby deviſed to C. and exprefsly revoked all former wills cites Glazier 
ne teftator's death, both wills were found amongſt n 
dnt rs, the firſt uncancelled, but the ſeal and name g R. 


r cody 
> of { 
aſed 
Ul org 


not be à revocation of another *tift it becomes a perfect 

, which is not till the teſtator's death; and at that time 

aft will did not exiſt. | 5 | 

ind note; there are many other ways of revoking a B. N. p. 266, 


of ine of the land deviſed : ſo if the deviſor marry and 8 og 

d, ire a ſettlement on the iſſue, reſerving the fee in.himſclf, Mart and 

7 ugh he afterwards die without iſſue, c. x Savage, 1740, 
eq 


manly. S. in fee, in order to make him tenant to the præcipe g. N. p. 266 

be a common recovery, the uſe of which was declared to Selwin and © 

in fee, and 8th June (Trinity Term beginning the 7th, ) Selwin, Tr. 

de his will, and afterwafds a writ of entry was ſued out 32 C. . K. B. 

rnable in 3 Tr. (17th June) and the recovery ſuf- 

d: it was holden that the land paſſed by the will, and 

reaſon ſeems to have been, that the deed and recovery 

ke only one conveyance, of which the deed is the moſt B. N. p. 266; 

ſtantial part, and therefore every ſubſequent part muſt Parley v. 

r toit. But a leaſe and releaſe, and recovery ſuffered Ba, ©: B. 
RD g | Trin. 7 Geo, 3, 

rthe will is a reyocation. | 


F 


{2.] Of Policies of Iuſurance. 


ing, (a) 07 the Contract by Policy of Inſurance, &c. (E 86) 


he (EFINITION. A policy of inſurance is, when a mer- 
chant gives a conſideration in money to others to in- 
his goods, ſhip, or other things by him adventured, 
n * terms as may be agreed between the merchant 
inſurers. . 


V. St. 43 El. 12. 


neihrhis uſage was introduced by the Emperor Claudius Cæ: cla. 105. 
ng recorded among the laws of Oleron, afterwards uſed © ' © 
ond! 


ng merchants in Tngland, and ſince in other king- 
. 
dei the ,. 43 El. 12. it appears that this uſage is common, R. Hard. 381. 
12 grand adventure is made in parts remote, whereby — 
ſup periſhes, the loſs is divided among many. | 
N | Upon 


' 


- 
» 
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off from the laſt, the firſt is a good will: for one wilt Hil. 10 G. 3. 
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| than what are mentioned in the ſtatute, as by levying £4. Li ncola's 


But where tenant in tail by bargain and fale conveyed ( P. 185 } 


R. Hard. 387. ee ane the the __ may make an fcc for o 
2 Fund, 260, By the inſtrument, or policy of ee bs oa 
; tion of a premium of ſo much per cent. to be-paid by hel 
chant, the inſurers inſuce och a * her te 
keel, r. from London to ſoch a port i and if the ſuip 
periſh, every ſubſcriber pay the ſum by him ſubſcribed 
recompence of the loſs : Or if the infured's intere/t ba 
©. amount to the whole „ injured, then each pays * 
: ts the ſam be bas i 
Py ©. Hy .. Wc. in ber 
to ſuch a country, or port, and her return to ya, 
Gp. 18 of for a voyage wennn and to trade there, 
( P. 1 7) return to ſuch a port. 
Aa. 106, 80 it ma be rebel and mam bradincs laden bd 
__ a ſhip; or for ſuch and ſuch goods in particular. 
Skin. $27, Or for goods laden, or tobe laden in any ſhip at i c 
8 port, or from ſuch a country to London. 
R. 2 Ver. 777. So for money, though he has no intereſt in the ſj 
_ cargo, except what he lends upon Bottomree bond. 
+ Sand. 200. V. > AP eee * upon ſhip and goods 
Ma, 10 07 not 
Skin. 4% Ka. . 2 A. without account, if proved that 
_ Ye the particulars are not proved. 
Ma, 107. n it may be ED or the life of * n. | 


(FP. WP 100 Of the Conftru8in of the Paley. 


Park, 33. Policy of inſurance being a 3 of indemiß 
| and being only confidered as a paro! contraQ, ml 
always be conſtrued as nearly as poſſible, according to 
intention of the contracting parties, and not according 
the ſtrict and literal meaning of the words. The mere 
tile law, in this reſpeR, is the ſame in every part of| 
world; for from the ſame premiſes, the ſound conclul 
of reaſon and juſtice muſt ever be the ſame. Thus, 44 
benefit of the inſured, and the advancement of trade, 
the great objeQs of inſurance, policies are to be conſiſ 
largely, in order to attain thoſe ends; for it would be 


ſurd to ſuppoſe that when the end is inſured, the ordina!y} 


1 Burr, 347. 
5 Roccus not. 18. 
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_ it ean poſhbly bonkelwdady what 
br, therefore, is done by the maſter of the ſnhip, in the 
pri neceſſarily and ex juſt4 cauſd, although 4 toſs I der-. 14 
en thereon, the underwriter ſhall be anſwerable. 
b in the conſtruction of policies, no rule has Horn | 
frequently followed than the aſage of trade, with "refs _ 
Q to particular 2 ges or riſks, to — the policy re- 
t and in the caſes quoted by Mr. Pari, in his excellent 
tem of the Law of Marine Inſurances, in ſupport of theſe 
les it will be rs that the learned judges have al- 
— in the uſage of trade, as the ground upon nen 2 
conſtruction turns. Vide Park 33, 


1 


+lt is ſaid that a policy may be 3 a parol agree- (4 p. I 89) 


nt; as, that it ſhall. not 05 effect till — ſhip arrive at Salk. 444, 3. 
ha place, though the policy be from London. Sed qu 4 n 
to any arol evidence 10 contradict a write in a 

nt, excep cafter ſtated ? 


That it al be 25 the ſhip A. where B. is ro 


wh the policy by miſtake was for the ſhip B. where D. 444 
þ commander. 


ſhall be bed by a verdict. 
If the ſhip or goods inſured be loſt in. whole or in part, bs, rok, 
ery ielons ſhall make recompence according to -his ſub- 113, 
iption, or pro rata in proportion thereto. j 
But a fraud in him that makes the inſurance will excuſe Ma. 107. 
e inſurer ; as, if the owner of a decayed ſhip after inſu- 
3 the ſhip; or if the ſhip periſh. by his de- 
. 
Or the default of the pilot. Sed g.? Or the ſhip be in- . 
red as the ſhip of an ally, 3 it was the ſhip of an 4 1 
emy. 
So if a man 3 the ſhip, c. to be loſt before es Sho. 34a. 
Ws though the infurance was for the ſhip, leſt or not 
So if the words are general, without ſaying, /o/t or 
2 if the ſhip was loſt before the mſurance, though the 
"py did not know it. + * 1 | 
if the vo be changed, or'a eviation ma e by the Sho. 334. 
fault of the — oh 1 
if the maſter, or the goods are transferred to another Sho. 325 
ib. 
the inſurer ſhall not be charged for goods, Sc. embez- Ma. 109. 
or ſtolen by any of + the mariners, or taken feloniouſ- (4 P. My 
Out * the hip. Though the inſurance be againſt 5 


B — — 


cy has a blank for the time of the inſurance, Semb.F. 6-278: 
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rates, thieves, &c. for it ſhall be intended of public thig 

| as enemies, pirates; Cc. Do 1 „ 

R. Sho. 133 So by the cuſtom of merchants, if an inſurance be wy 

goods in a ſhip to ſuch 4 certain value, every inſurer f 

ſcribing, after the whole value ſubſcribed, ſhall returgh 

| premium, and ſhall not be charged for the goods loſt, thoig 

the firlt ſubſcribers prove inſolv ent. 

R. 3 Lev: 339. So the inſurer ſhall not be charged if the inſured does y 

2 326, perform the terms on his part; as, if a policy has the word 

| warranted to depart with convoy 5 for that imports thatt 

A 1 4 inſured ſhall take convoy for his ſecurity, and if he d 
| © — not, the inſurer ſhall not be charged. - = 

with. vide Poſt Eſſay III. De Hahn v. Hartley © 

R. 3 Lev. 10. And it is not ſufficient that he took convoy for his dem 

4 Mod. 60. ture, if he did not take it for the whole voyage. | 

Salk. 443- lf the ſhip make a deviation in her voyage, or the inſur 

4 Mod. 6 28 contrary to his agreement. 


Sho. 324 Ik there are mutual covenants, and the one is the caj 


whereby the other cannot he performe - 
R. 3 1% 321. As to convoy, if it be ſeparated by tempeſt, and the fi 
4 Mod. 60. | ba | Sq | | 
Sho, 426+ in ſearch of the convoy be taken, it Is not ſuch a default th 
b * the inſured ſhall loſe his inſurance. 
Per 3 J. Hel So if a convoy be taken at the uſual place, viz. at th 
Cont. Salk. 443. 2 though the ſhip depart without it from Londen. 
| 7 o a voyage in the uſual courſe, though it be not died 
N. Salk. aus. „ift not 2 er iakion a 55 ts 3 
k. Salk. 444 Jo if the damage happens before any deviation, thou 
dn afterwards the ſhip deviates, + the inſurance ſhall not be b 
(+ P. 191) Query, If any later determination upon this point? Vil 
R. Skin. 243. the reaſoning in De Hahn v. Hartley. Poſt. Eſſay III. 
5 If the inſurance be 'till the ſhip be diſcharged from th 
voyage, ſhe is not diſcharged by arrival at the port, 'rillth 


goods are unladen. 


' 


; £ . 
£ ; N f a 5 


2 ( ) Of perils aſualh inſured againſt. 


(tP. 192) 


"HE uſual perils expreſſed in | -prllicies of inſurance, 
- againſt which the inſurer inſures, are, | 4 


@9 Perils * the Sea. Ma, 208, 1 
. 

And therefore, the — undertakes to infure againſt » 2 Kol, 248, OP 

ill damage by tempeſt, or ſhipwreck. 2 

If he inſure againſt perils by diſtreſs of weather only, the > 445 Io. u 

inſurer ſhall Pay if the ſhip be oft in the ſea, not "if i it be loſt R. Sin. 

by capture of an enemy. 


$o againſt all ;n the ſea, by pirat of R. Rot. 248. 
1 dangers upon , by pir Jet AR ook 


Sho. 322. 
So againſt ſeizure by the government. 755 Dub. 3 
12.) The uſual hazard expreſſed in policies ns men of Ne. * 


8 enemies, ne rovers, thieves. _. OE 1 
So againſt of the maſter himſelf. — e | 
And every Hon a the maſter will be barratry 3 a8, if be 2 Mod. Ca. | 
run away with the ſhip, or embezzle the goods. And there- 10, 11. 
fore it is ſufficient to aſſign a breach, and find by the verdict, 

that by the fraud and negligence of the bu, &c. But mere 
negligence does not amount to barratry. Of the ſubje& of 

batratry we ſhall hercafter treat more fully, yet as 9 

ay may be, N to other authors. 


. | 


+ (3) Reftraint W Princes, Embargo. 5 ( p. I 93) 
Ma. 110, 111. 


But ſuch a policy does not "lies againſt. reſtraint for , yer. 156. 
non-payment of cuſtoms. Nor if the inſured as 
contrary to the laws of the country. 


1 


Vor. 1 ee 10 


» 


(t : . wok | + (d.) Of various Caſter and Determinations. ; 


L Boyſield y BY A 8 to . if it falls ſhort of the freight, it is ito 
| «10 


be conſidered as a total loſs. 


8. 2. * The expences of ſalvage may be given in evidence, 


- Cary v. King, though the only ſpecial damage laid is, that the goods 

T. 9 G. 2. were ſpoiled by the ſhip's ſinking, for it is within the cauſe 

B. R. H. 304. of action. 

1 If a material circumſlance (as that advice was come that 

nercan Ii. ic the ſhip. was leaky, and ſuddenly diſappered) is concealed 

G. 2. Stra. from the iaſurer, the policy is wo W the ſkip i is not 

1183 loſt, but taken by the enemy. 

If a ſhip is inſured except as to captures 3 ſeizures 

. 2 and — years afterwards has never been heard of, it ſhall 
Stra. 1199. be deemed ſufficient evidence that ſhe foundered, and the 


plaintiff ſhall recover againſt the inſurers. _ 


ee” If goods are loft after the owner has taken them out of | 


Carrurhers, T. the ſhip into a lighter, and before they reach land, it is 
a = 4. Stra. not a charge on the inſurers; otherwiſe, if they had been 
| fent by the ſhip's boat. | 

Wankel w. HK a ſhip inſured to the port of Londen, and till there 

| Eames, M.19G. moored twemy+four hours in good ſafety, arrives the 8th, 

z Stra. 1243. is that day ſerved with an order to return to perform 

| fourteen days quarantine ; the crew deſert, the captain pe. 

titions to be excuſed, petition adjourned to the 28th, and 

then ordered back; ſhe returns, performs the quarantine, 

( P. PE ) applies to air the goods, and before her + my the ſhip 
ln burnt, the inſurers are liable. 

LD be ES If a man inſures intereſt or no intereſt on 980 ſhip he 

- Wa a. hall come in from V. to L. beginning from his embarking, 

Stra. 1248, and the money to be paid, though his perſon eſcape, or the 

| ſhip be retaken, and he embarks on S. which ſpringing 

| leak, he goes on board F. he arrives in L. but ſhip S. 

is taken, 1 2 infurer is liable, and if S. had got ſafe, and 


F. been loſt, he would not have been liable. d 


poſt. 
Foſter v wil If a ſhip is inſured from one port to another, but takes 
ogy hog} goods to be delivered at a third, and is loſt; before ſhe 


comes to the dividing point of the two voyages, the inſurer 
is 


Stra, 1249, 
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is liable, for the: intention to deviate does ie 
him. 5 R 
On intereſt. or no 1 ee ws 2 recap: dure, after Dean v. Dicker, 


A 5 
* 44 


being in an enemy's . Hoes. not , avail | the inſur H. 19 G. 2. Stat. 


rer. 


1250. v. infra. 


EF 33 
* 


Coming out of harbout on 2 Ggnal and * from a 
man of war, and ſailing in the fleet for ſome time, and Mot G. | 
there taken, though unable te get. failing en from the 2 Sia. 1250. | | 
man of war, is failing with convoy. ; 
If ſhip arid freight are inſured, and the hip is loſt bill Tonge v. Watts, 4 
careening, before the cargo is put on board, the iafurer H. 19 G. 3 
is liable for the ſhip only, and not for the Wee the might * oe 
have carned, if che had not been loſt. | 
Now by ſtatute no aſſurance may be made on any ſhi 8 2. © - 37+ 
or goods of the king, ot his ſabjects, intereſt or no hx th 
or without benefit of ſalvage; but privateers, and goods 
from the dominions of Spain and Portugal may be fo © | 
inſured. No re- aſſuranee may be made unſeſs the - infurer 3 
becomes inſolvent, or bankrupt, or dies. Monty lent on 
bottomree or f reſpondentia, upon ſhips belon ag to his 10 (P. 196) 
Majeſty's ſubje&s, bound to or from the 291. J ndies, ſhall 
be lent only oa the ſhip, or on the goods, and ſhall be ſo ** r; infra, 
expreſſed in the bond; beneſit of ſalvage to the lender, who LY 
alone may make forage on the money lent, and no 
borrower ſhall recover more than his intereſt, exeluſive of 
the money borrowed; and if his ſhare in the ſhip or mer- 
chandize amounts not to the money borrowed, he ſhall be 
reſponſible to the lender for the difference with infereft,  _ j 
though the ſhip is loſt. In all actions plaintiff is, on 15 + 
days requeſt, to declare how much he has inſured, ang © | | 
how much he has borrowed at bottomree or dn 
The defendant may pay money into court. : | 
On inſvrance +; a ſhip watrantcd to depart with convoy, Gordon v. Mor- 
ſhe may go to the place appoimed for the general oohvoy leu, Campbell » 
for that trade (as from the Downs to Spithead) at the ha- 7. ns * 


Zard of the inſurers. 1265, 5 


WII . ; p l ? 
e a ten & cen n 


Ik a policy of inſurance differs from the label, i. e. the Motteur v. 
minute of the agreement entercd in a book, and ſigned by London Aſ- 
the inſurer and the inſured, it hall be made N N E ſurance Co, M. 
to it. 8 | _ 1 Atk. 
If a ſhip at Bengal ie infured in Landes from her arrival ic 

at Fort Sz. George, it means her firſt arrival there in her 

home ward bound voyage. 


K 2 (x5 + 4 


THE LAW OF EVIDENCE. E88. 1. 


If a ſhip fo inſured, being arrived at Fort St. George 
is found leaky, and is directed by the governor to go to 
Bengal to refit, and is loſt in 2 from Bengal, it 
is a loſs during the voyage, and, according to the adven- 
ture, intended to be inſured. . 

+ If a ſhip is inſured at and from a place, whilſt ſhe 
is there preparing for the voyage, the inſurer is liable; 


win, T. 1742- but if the voyage is laid aſide, and the ſhip lies there ſeveral 


ears, with the owner's privity, the inſurer is not lia- 


| Pringlev. Hart- If a ſhip infured is taken, retaken, and no perſon appear- 
N. 1744. ing to give ſecurity, condemned and ſold, the moiety paid 


Alk. 195. 


the recaptors, and the other moiety remains with the ofh- 
cers of the court, and the inſured recovers on the 7 ; 
Chancery will not reſtrain im from proceeding for the 


whole,. if he offers to relinquiſh the ſalvage to the inſurer. 


Randal v.Cock- - The inſurer, after ſatisfaction made to the aſſured, 


ran, T. 1748. 
1 Veſey, 98. 


ſtands in his place as to the goods, ſalvage, and reſtitution, 
and is intitled to a ſhare of prizes taken by virtue of letters 
of repriſal. . 


Pond. v. King. If a privateer is inſured to cruize for three months, and 


H. 21 G. 2. 


is taken by the enemy, retaken before ſhe is infra præſidia 
beftis, carried into a neutral port, and ſentenced to be reſ- 
tored to the owners on paying ſalvage, yet it is a total 
loſs to the inſured. 7 | 5 

I it 1s uſual, prudent, and for the benefit of all con- 


Pelly \ Gag cerned, to take out the furniture, tackle, &c. of a ſhip, 


| furance, P. 


+ * Godin v. Lon 
don Aſſurance 


zo and put them in a ware-houſe on land, at a certain place, 

(as on the ſand-banks in the river of Canton) while ſhe 

* and if they are there burnt, the infurers are lia- 
"3 

Double inſurance is where the ſame man is to receive 

two ſums inſtead of one, or the ſame ſum twice over for 


Co. H. 3 G. a. the ſame loſs, by reaſon of his having made two inſurances 
1 Burr 489. on tbe ſame goods or ſhip; but every caſe where there are 


(+ P. 198 


.two inſurances is not a double infurance. A, at St. Peterſ- 
) burgh is + indebted to B. in London, who ſends a ſhip for 
goods, makes inſurances; A. ſends goods, but not bill 
of lading ; direQs inſurances to be made, which are done 
- accordingly ; A. indorſes the bills of lading to C. of Me 

cow, who orders inſurance for the whole, which is done 
with D; the whole is loſt ; C. ſhall recover the whole ſum 
of D. and if C. is any ways intitled under the inſurances 
made by A. or B. D. ſhall ſtand in his place. This is {till 
To | ſtronger, 


0 


116.1. THE LAW OF EVIDENCE. 


ſtronger, if D. was apprized that there might be another 
As between inſured and inſurer, a ſhip is loſt by the Goſs v. With- |} 

capture, and the inſurer muſt indemnify the inſured as to 37, _ 
the loſs actually ſuſtained ; and he ſhall ſtand in the place, ED 633. 
of the inſured, in caſe of recapture or abandonment. | 

Generally, but not univerſally, on a capture, the inſured tid. 
may demand as for a total loſs, and abandon. So, on an 
arreſt or embargo by a prince not an enemy. But where 

the capture is but a ſmall hindrance, as ſudden eſcape, 
or immediate ranſom, it is only an average loſs. . 

The inſured in no caſe is obliged to abandon. Ibid. 

He cannot turn what in its nature is an average loſs, Ibid. 

into a total Joſs, by abandoning. Ibid. 

A ſhip inſured is taken, the hands, except two, taken 
out and ſent to France, ſhe.remains eight days in the ene- 
my's hands, is retaken, brought to England ; ſhe could not 
proceed without coming to refit, immediate notice to inſu- 
rers, with offer to abandon. This is a total loſs. | 5 

If a ſhip is taken, retaken, and arrived in England 88 
fore the inſured offers to abandon, + and is afterward 6. 
brought to the port of delivery, and has ſuſtained no da- 2 Burr. 1198. 
mage from the capture, he cannot recover for a total, but (+ P, 199) 
only an average loſs. | 5 
In an action upon the caſe, on a policy of inſurance, Gardiner v. 


t 5 | id Croaſdale, H. 
cough the declaration is for a total loſs, and damages laid crea! O 4 =" | 
| | 


uch, and plaintiff only proves an average loſs, and 23 * 
oes not attempt to prove a total loſs, yet he may recover 
as for a partial loſs. Bn 
The duty ariſes on the ſhip's arrival and landing her Lewis vRucker, 
cargo, the inſured has then a right to ſatisfaction, to be F. 1 G. 3. 
paid ſuch proportion of the prime coſt, or value in the po- 2 Burr, 1167, 
licy, as correſponds with the proportion of the diminution 
in value occaſioned by the damage; and the adjuſtment 
muſt be according to the value at that time, and not depend 
on ſpeculations or future events. Thus A. inſures ſugars 
to Hamburgh, at 30l. per hogſhead, it is damaged, and 
therefore, and therefore only, muſt be immediately ſold; 
the value of ſugar undamaged is then 23]. of this damaged 
lugar 20l. A. ſhall pay the ſame proportion of 3ol, as 3]. 
(the difference between 231. and 201) is of 2 3l. that is, three 
twenty-thirds of 3ol. f = Os 
In a declaration on a policy ſigned by an agent, plaintiff gicklefon v. 


need not lay different counts, one as ſigned by the princi- Croft, T. 1 f. 
ax d d ffe u » E 4 P pal, 32 e 1188. 


run kau or vihrver. 


pal, and another as 
_ either is ſufficient. | | 
" Stevenſon v. If a ſhip is inſured frem Lendas to Hulifan, warranted to 


snow, M. 2 C, depart with convoy from Portfmeuth, and before (he ar- 
rives at Pori/mauth the convoy is gone, (ſo that the inſurer 


33. Burr. 1237. 


runs no rilque for the remaining part of the voyage) 
ke ſhall return part of the premium. „ 8e 


GP. 200) F An agte ment between the infured and the firſt under- 


Wien v. writer, © that he ſhall not be bound by his ſigning the 
0. policy,” renders the policy ſraudulent. 8 | 

3 Turt-130t A frauduleny policy ſhall be delivered up, and the premium 
os $2 ane deduRing coſts. | „ 1 
Ff a man who has lent money on bottamres or roſpondeniia, 
8 infures on goods, he cannot 4 ; for botiomree or reſpon- 
3 Burr. 1394. dentia mult be ſpecified in the policy. J. ante. 

Woolmer v. Jt a ſhip warranted neutral praperty, is by ſtarmy wea- 


Muilman, T. ther wrecked, ſunk and loſt; and it appears ſhe was not 


$3. 3 Burr, neutral property when loſt, the inſured cannot recover. 
uk If there are articles of agreement, that when any ſhip 
3 4 7 — wherein any member has property is loſt, the reſt ſnall con- 
1512, 3 Hütte tribute to ſuch loſs; and if any one would ceaſe to be a 
member, he muſt give fix months notice. A. has proper- 
ty, but parts with it before a loſs, but agrees with the pur- 


chaſer to pay 500l. if loſs happens, and has not given no- 


tice of ecaſing to be a member, He ſhall recover on the ar- 
ticles againſt the other members. 21 „„ 
Wilfon v. Average ſignifies a contribution to a general loſs: it alto 
Smith, T. 4 O. fignifies à particular partial loſs. If corn is inſured free 
3+ 3 Butt. 1550. from average, unleſs general, or the ſhip be ffranded, and 


the ſhip is obliged in 2 ſtorm to cut away and leave her 


cable and anchor, and run into-.a port to refit, then pro- 
eceds to the port of delivery, and delivers the corn which 

Y is. damaged by the ſtorm, the inſured cannot recover, 
Salvadore v. In inſurances on Eaſt- India ſhips, it is not neeeſſary to 
Hopkins, &c.T. diſcloſe that there has been a new agreement to detain the 
$ G. 3. 3 Burr. ſhip a year longer in the Indies than the enlarged time pro- 


(+P S o1) vided for + by the charter- party; for this is the courſe of 


that trade, which the under-writers are preſumed io know; 


and this detention, and its conſequences, are part ct tHe 
riſque they inſure. = a 


Carterv. Boehm, It the inſured conceals from the under-writer any cucum- 


f 


P. 6 G. 4. ſtance that increaſes the riſque, the policy is void. 
8 Burr. 905. - | 7 


5 
\ g 
: * 
8 D 
* 


ſigned hy the agent, duly authorized ; 


w—— 47 2 


me barratry of the maſter and matiners. 


158. . THR LAW OF EVIDENCE. 


— chew under-writer inſures a ſhip as on her voyage, which ibid. 
vately knows is arrived, an action lies to recover vw 
5 rom him. 
Fats only, not ſpeculations, are to be diſcloſed. Ibid. 
The inſured need not tell the under-writer what he ac- Ibid. 
= knows, what he ought to know, what he takes upon 
4 the ons or what he waives e inform 


32-4 (6) * Barat, + vt"; (acl) 
14 


8 * + ee 1 the maſter, there muſt be Stamma o. 
ſomething criminal as well as dewiatiom or breach of Brown, M. 16 4 


autre, therefore if by bill of lading he undertakes to go ©: 2553-1173 


ſtraight to Marſeilles, and afterwards giving notice by ad- 
vertiſement, and by his owner's orders, and for their bene- 
fit, and without benefit to himſelf, he paſſes Marſeilles, 
and goes to Legborn firſt, and, in returning to Marſciller, pe 
is loſt, it is not barratry. 

I is barratry in the maſter to ſmuggle on his own as. Put, 34. 
count. 5 
According to Mr. Par, any act of the matter; or mari- Park, 94. 
ners, of a criminal nature, or which is grolly, negligent, . 
tending to their own benefit, to the ice of the owners 
of the ſhip, and without their conſent or Pony is e 
r | 3s 4 

It is not neceſſary, in order to make the inſurces able, > Par, ” aa 
that the loſs ſhould happen in the act of barratry ; lor the WM 
moment the ſhip is carried from its proper track with-an 
evil intent, barratry is committed. 

But the loſs, in conſequence of the act of barratry, muſt 3 on 
happen during the voyage inſured, and within the time hmit- 

in the polic 

If the bo = #4 the captain be done for the bait of . 


— 


owners, and not with a view to his own intereſt, it is not 
barratry. Vide ante. 


If the owner of the ſhip freight i it out for a ſpecific voyage, Park, 94. 95. _ | 


the frighter is to be confidered as owner pro hac vice; and if 100, 101. 


the maſter commit a criminal act, without his privity, , 


+ though with the knowledge of the original owner, it 1s P. 00 


barratry. 
The inſurers, by expreſs words, undertake generally | for park, 95; 


If 


/ 


"THE LAW: or EVIDENCE. —&ÞS.1. | 


| Ibis. Ik a declaration flate a ſhip to have been loſt by the fraud 
Ex and negligence of the maſter, "that is a ſufficient averment of 
2 ſoſs by. barratry. | 

Park, 9. lf a ſhip take a prize, and inſtead of proceeding on her 


voyage, the captain is forced by the mariners to return to 
port with the prize, againſt the orders of his owners, the 
captain is juſtified by neceſlity ; and it is not barratry, be- 
cauſe not done to defraud the owners, nor 1s it ſuch a devi- 
— 144 * 8 will diſcharge the inſurers. 5 
Wen. inſu from Longon to Seville; ſhe was let to 
Park, 99. N the voyage; ſhe ſailed from London to the Downs, 
from whence ſhe aled to Guernſey, which was out of the 
courſe of the voyage. The captain went there to take in 
brandy on his own account, with the knowledge of the origi- 
nal owner of the ſhip, but not of the freighter for 1. Voyage 3 
is was held to be barratry. 

OD e een at of barratry i in a 

Park, 103. ; | ter. 
An ad of the captain, with the tnowledge of the owners of 
Path 1 103, 164. the ſhip, though without the privity of the owner of the 
goods, who happened to be the perſon inſured, is not bar. 


ratrg. 
If the maſter of the ſhip be alſo the n he eannot be 
Park, 106. guilty of barratry. 
he ſame rule prevails if he commit an 28 which would 
Park. 106. be barratry in any other + maſter, even though he has mort- 


ed the ſhip. | 
GP. 204) eff f any captain or mariner, belonging to any thip, ſhall 


I Ann. ſtat. 2. wilfull burn or deſtroy her, to the prejudice of any mer- 


55. , chant loading goods thercon, or of any perſon underwriting 


£.12, 12 G. 1. 


c. 29. any policy thereon, or to the prejudice of the owner of the 
ſhip, he "ſhall ſuffer death as a felon, without benefit of 
cle 


| If the 1 be committed wits the body of the county, 
Paak, 109. the offender ſhall be tried in a court of common law; if up- 
5 on the high ſeas, it _ be tried according to the direction 
of the 28 1255 8. ch. 15. | 


. N 72 


* o 
« THE LAW or EVIDENCE.” 
86, I. "Io Os” 
. f : , 7 


Au ben feen Lo 


D che St. 43 Eliz. 12. the chancellor annually, or oft- 4 com. Dig. 
D ner, may grant a ſtanding commiſhon to the judge of 196. Vide 
he admiralty, recorder of London, 2 doctors of the civil ag 396. 
an, 2 common lawyers, and 8 merchants,” who may exa- of . ian 
nine and decree all cauſes concerning policies of aſſurance, 165. Str. 166; 
hich ſhall be entered within the office of aſſurance within 
he city of London, in a ſummary courſe, without formality 

Andthe commiſſioners ſhall meet weekly, and take no fee 
or execution of the commiſſion. Tn 5. e pg 
And may ſummon the parties, examine witneſſes on oath, 
nd commit any who diſobey their final decree. : 

By the St. 13 & 14 Car. 2. 23. the commiſſion may aus: 
horize them, or any 3 of them, quorum a doctor of law, or 
arriſter of 5 years ſianding tobe one, to meet and make a 
ourt : and they may puniſh contempt of witneſſes on firſt 
mmons, and parties on ſecond ſummons, by impriſon- 
nent and coſts : and any commiſſioner may examine 2 
ntneſs going to ſea, giving notice, &c. „ 
And commiſſioners may paſs a final decree and execution 
gainſt body or goods, againſt executor or adminiſtrator, 
nd give coſts, | pt „ 
But by the St. 43 El. 12. and 13 & 14 Car. 2. 23. a party 
gprieved, ſatisfying the decree, or depoſiting the money 
warded, may in two months exhibit a bill in Chancery for 


oY 11 ſhall give double coſts. e 

And if the commiſſioners decree the bill pro confeſſs upon v 5 
he firſt ſummons without proof of the bill, Chancery upon * f 
ppeal will reverſe it. — 85 5 | 


A much better method of 
ha 


obtaining remedy is now con- 
ot uſed, viz. that of trial by jury in an action of af- 
In, 5 : : 


420 | 


re · examination of the decree, and the Chancellor, if he (K P. 206) . 85 


* 


z 


(} P. 207) 2 (g.) 07 other Inſurances, tc. 20 


Carterv.Boehn, Warlike fort may not be inſured by the governor, by 
P, 6 G. 3. A a nominal fort, really a factory, and only defenfi 
3 Burr. 1905. againſt black natives, may be inſured by a governor who i 
a @ merchant and not a military man. Such inſurance j 
good, though the inſured does not diſcloſe fuch conditions 
the place as do not affect the riſque inſured againſt, nor hy 
ſpeculations that the enemy might make them a viſit, bein 
unable to act elſewhere, nor that the enemy defigned to 1. 
tack them the year before. ; 

14G. 3. c. 43. By the ſtatute no inſurance ſhall be made on liver, or the 
| event, but by a perſon having intereſt therein, whoſe nam 
muſt be inſerted 3 and he can recover no more than his in- 
tereſt amounts to. This does not extend to bona fide inſi- 

rances on ſhips or goods. Os | 
Sadler's Co. On inſurances of howſes againſt fire, it is neceſſary the 
v. Badcock, party injured ſhould have an intereſt in the houſe at the time 
3 Atk. 554 the policy is made out, and at the time the fire happen 
. therefore after the leaſe of an houſe is expired, and after the 
fire happens, the inſured's aſſigning the policy does nd 
. oblige the inſurers to make good the loſs to the landlord, tht 
aſſignee. , | 2 ; 
Ibid. Policies of inſurance againſt fire are not aſſignable in ther 
nature, nor intended to be aſſigned from one perſon to au 


ther without the conſent of the office. 


* 


„ TEA LA o EVIDENCE. 


* 


AN unlcls it be fully and e ee, proved; and the 
then of proof lies upon the perſon wi 
, ny TI 


; and from the nature of the thing circumſtantial evidence 
all that can be given. | 


ay but circumſtantial evidence; and therefore, if nõ proof 
it that of actual fraud were allowed in ſuch cafes, much 
chief and villany would enſue, and paſs with impunity. 
rcumſtantial evidence is all that can be expected, and 
deed all that is neceſſary to ſubſtantiate ſuch a charge. 


quiry for the moſt part does not admit of any other, and 
nſequently it is the beſt evidence that can poſſibly be given. 
ut taking it in a more general ſenſe, a concurrence of 
rcumſtances (which we muſt always ſuppoſe to be properly 
uthenticated, otherwiſe they weigh nothing) forms a ſtron- 
er ground of belief than poſitive and direct teſtimony gene- 
y affords, eſpecially when + unconfirmed by circumſtan- 
es. The reaſon of this is obvious; a poſitive allegation 
lay be founded in miſtake, or, what is too common, in 
he perjury of the witneſs; but circumſtances cannot lie; 


quires an ingenuity and ſkill rarely to be met with; and 
ch a conſiſtency in the perſons who come to ſupport thoſe 
rcumftances by their oaths, as the annals of our courts of 
tice can ſeldom produce. Befides, circumſtantial evi- 
ence is much more eaſily diſcuſſed, and much more eafily 


000 


ind dire allegation of a faQ, which, being confined to 


robability, 
| The 


Policy will not be ſet'afide on the ground of fraud, p 


mtradicted by teſtimony if falſe, than the poſitive. 


+ (b.) of Foilence : (+ P. 208) 


wk, 242+ - 


ing to take advan- 


Jut poſitive and direct proof of fraud is not to be expeA- park, 2 3 


* 


The nature of the thing itfelf, which is generally carried park, 243. 
in a ſeeret and clandeſtine manner, does not admit of 


he prejudice entertained againſt receiving eitreumſtantial 
pdence is carried to a pitch wholly inexcuſable. In ſuch 
caſe as this it muſt be received, becauſe the nature of the 


P. 209) 


nd a long chain of well connected fabricated circumſtances, 


he knowledge of an individual, cannot poſſibly be the ſub- 
ect of contradiction founded merely on preſumption and 


THE LAW or EVIDENCE. 6 


Park, 403, 407. The ſentence of a foreign court of admiralty is concluſ 
and binding upon all the world, as to every thing contai, 
ed in it; and cannot be controverted collaterally in a ci 

ſuit. 

Park, 462 The firſt piece of evidence to ſupport an aQion od 

5 pony is proof of the defendant's hand-writing to the ps 


lic 
1 No parol evidence of any agreement ſhall be admith 
6 whichtends to contradi& the written' policy. 
Idem, 46. The inſured muſt alſo prove his intereſt in the thi 
inſured, by a production of all the uſual documents, ki ill 
ot ſale, il of parcels, bills of lading, &c. 
d. A man having purchaſed goods abroad, in order to 
his intereſt, produced a bill of parcels, with the receipt of 
the ſeller to it, and proved his hand; it was held to be ib 
| ficient evidence. 
(+P. 210) + The plaintiff muſt prove that a loſs has happened by 
P.rk, 465, the very means tated in the declaration. 
66. Where the loſs is averred to be by perils of the ſea, it is 
„ allowable to give the expence of the grace in evidence 
| upon ſuch a declaration. | 


„ T$I8 


. 4; 
he 


THE LAW OF EVIDENCE. 


= 


[3] (a.) Of bills of exchange and promiſſory notes (+ p. 21 1) | 
J gn „ ; 


J E come now to other written private evidence g. L E. 212. 
= not under ſeal, and this we muſt conſider at com- 
yon law, and as altered by the ſtat. of frauds and perju- 
=, oc. | | | 29 Car, 2. c. 3. 
iſt. At common law; and here, in the firſt place, the d. I. E. 113. 
* dence of bills and notes is to be conſidered, and accord- | 
7 to Gilbert's Law of Evidence, the compariſon of hands 


held ſufficient evidence of ſuch notes, without any 
her witneſs that ſaw the party write it; but with fub- 
ſon, we conceive this is not law, and daily practice at 
| prius evinces it; but one witneſs who has ſeen the par- 
write, (wearing that he believes it is his hand-writing, 
ſuſicient to throw the onus proband; of the contrary upon 
adverſe party. Ws 


e cuſtom of merchants, or which paſs between party and NS 7 


de, and conſcquently a damage ariſes, which is the 0 
und of all Tae, | 


But to underſtand this matter rightly, we muſt conſider 
e nature of bills of exchange a little more extenſively 
m their original. | | 3 


$3 


” 


: » 7 
5 
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All exchange is made either in goods or money; if 
merchant barters goods for goods, he turns them in 
money of his own country, and makes up the account 
profit or loſs, and the balance of ſuch account is the mon 

of his own country. | TOS 
| 75 When on any occaſion he exchanges money, he con 
pares the weight and fineneſs of the money of each couny 
and makes the exchange according to the proportion of i 
weight and fineneſs found in the money of each coun 
fince an ounce of gold or filver, without alloy, moll 
equal to the ſame ounce in any other country; and 
governs the exchange, and eſtabliſhes the rules of f 
duction. | 7 1 
Another way of exchange is by bills of exchange, or l 
ters of credit. Mn NE 
Now becauſe merchants find that credit is the life 
trade, therefore all methods are uſed among them | 
promote credit; and conſequently in the correſpondence 
foreign merchants, one with another, they often gi 
credit to each other's bills, though the one has not d 
| + feds of the other in his hands to anſwer ſuch bills; aq 
G P.213) the method of exchange + is made in this manner, 4, 
; 37 merchant of Amſierdam, hath' B. his correſpondent in 14 
don; C. a third perſon, is coming over from £lmflerds 
to London, having money in 9 and hath oce 
on tor ſuch money at London; C. therefore pays in h 
money to 4. and 4. draws a bill upon B. praying hi 
to pay to C. the money in Londen; if B. ſo far credits ti 


(b.) 


N 
lic 


* 
4 
# ® 3 1 593 * (6b 
F& ] 
N 
* 
= * 


| © bill as to accept it, then is he a debtor to C. according ili 
| the cuſtom of merchants, and if B. pays the money, the The 
1 is A. debtor to B. upon account for ſuch money paidiiiſſeacy 
| and if C. does not himſelf deliver the bill, but indorle tal 
| it over to a third perſon, (ſuppoſing the bill payable to -, 
| der) ſuch third perſon ſtands in his place, and C. and Won 
| are liable to him, and B. if he accepts the bill; if Muir, 
| does not accept the bill, or after acceptance doth not mar 
| it, the bill is to be proteſted before a notary, and the u 
| and proteſt ſent over to Amſterdam, and then the ond 
| ginal drawer of the bill is liable to anſwer for tn aut 
| ſum expreſſed in the bill with intereſt and cxpeliſy in 
| CES, . Ds | if fe 
l a pl 
| | VECt 
| 
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3 


(b.) Of the cuftom of merchants, and what is to be par- (+ 2 214) 
5 riculariy conſidered in the ſame. a” = 


N- this cuſtom there are four things to be con- 
ſidered: £2. Wo | . 


4 


„„ Ch, the BE 
(2.) The Acceptance. 

(3-) The Proteſt. £ 
(4.) The Indorſement. DP 


FixsT, the bill; and this is in the nature of a letter Molloy, 273 to 
iring the correſpondent, to pay ſo much money, either 278. | 
Engliſh or forcign money, according to their uſual value 

proportion to the Engliſh coin, or elſe according to a 

te agreed upon between them: the bill is either payable 

hight, or, as they term it, ſingle, double, or treble 

Wance, which is one, two, or three months, to be compu- 

; bd from the date of the bill: But as ſuch uſances vary, it is Salk. 131. 
ts tar y in the declaration to ſbet what they are, or the plain- | 
ing 8 cannot haue judgment. 2 | 

the The bill gives the correſpondent an authority to pay the O. L. E. 116. 
uloney to the deliverer of the bill on his behalf, and there- * 5 
done tall the money be paid, it is ſubje& to be counterman- 

to 008d *, though the bill was accepted, for poſſibly the bill - v. jaw 
nd only given to the deliverer upon credit, and upon further contra. 

it Nauiry into his circumſtances, it may be neceſſary to coun- | . 
t pamand + the payment; therefore, if the correſpondent (+P. a1 5) 
1c ald pay the bill before the time appointed, and a counter- 
e ond ſhould come, the drawer is not liable, becauſe he gave 

Ir N e to pay it before the time in the bill. Sed g. 

X DL !7frg. ; | — vs. Phe ON ; 

{f ſeveral drawers ſubſcribe the bill, all are liable in cafe 

a proteſt. e 

con pl, the acceptance; and that is giving credit toy, 272. 
40 bill ſo far as to make the acceptor liable, and to truſt | 


for 
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for a repayment to his correſpondent. If a bill be gr 

upon two, it muſt have a joint acceptance, otheryiſ 

may be proteſted, for the authority to pay the mong 

committed to them both as one perſon. Vid infra. 

But if the bill be drawn on two or either of them, eh 

of the perſons may accept the bill, and if one of them y 

| cepts it, it cannot be proteſted for non- acceptance, 

only the party accepting, is liable to the action, bec 

he only has given credit to the bill. „ oÞ 

| But in caſe of two joint-traders, the acceptance off 

Winch, 24, 5- one for himſelf and partner will bind the other, bec 

| they trade for a common benefit, and therefore where 

Salk, 126. of them gives credit it is the act of both; but if a fad 

2 Ld. Raym, of the Hamburgh or Turkey company draws a bill on ſu 

. Salk, Company, and any member accept -it, it ſhall not bind! 

126. cont, company, nor any other member of it, becauſe it is on) 

| private act of ſuch perſon, and not a corporate act o 
company. os | : | 

Alſo if ten ſeveral merchants, not in partnerſhip, e 

9. J E. 112. ploy one factor, and he draws a bill upon them all, ando 

(+ P. 216) accepts it, it ſhall only bind him, and not the reſt, f 
"= cauſe * are ſeparate in intereſt one from the other. 

3 Bac. ab. A ſn 


matter amounts to an acceptance; as if a n 

610, Chant ſay, Leave the bill with me, and to-morrow | uri, 

| * =P accept it; this is an acceptance, for it is giving credit Wl the 
re. ee. the bill, and hindering the proteſt in the mean time. rett 
Molloy, 27 But if the merchant fay ve the bill with me, 21 no, 
230. will look over my books and accounts between the dra the 
3 Bac. Ab.610. and me; call to-morrow, and accordingly the bill ſhall yn 

| 1 a bers accepted; this is not a compleat acceptance, becauſe it ll pf 
100 %ꝗf4ſ:0q / pends upon the balance of the account, and on the 1 elf, 
chant's having effects in his hands to anſwer it ; fo et 

the merchant does not give abſolute credit to the bill, ¶ ed, 

deliverer having voluntarily committed the bill to him, A 

® Comb. 45z. delayed the proteſt till his anſwer ®. thor 
"Moor v. Wii. A bill was drawn as follows:“ To Mr. R. Whithy ; Much 
thy, pleaſe to pay Mr. Scot, or order, 300. Thomas Neuen ; 
T. 10 C. 3. Scot indorſed it to the plaintiff, who preſented the bil 4 
- | > p. 250. the drawee for acceptance, and the defendant (the drave his 
7 underwrote thus: Mr. ackſon, pleaſe to pay this noon. 
and charge it to Mr. Newton's account. R. Mbit um 

It was infiſted that this was no acceptance, for the defend 90 

did not mean to become the principal debtor, it was the b 

anſw 


2 direction to Fack/on to pay 30l. out of a particular fun 


„ Vi 


. 
WE 
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ee bill for the honor of the drawer, this ſhall bind him to 
er the money, becauſe he hath given credit to the bill, 


and if there was no ſuch fund, the money was not to be 
id. But per curiam the under-writing is a direction to 
Jackſon to pay the ſum, and it fignifies not to what ac- 
count it is to be placed when paid, that is a tranſaction 
between thoſe two only, and this is clearly a ſufficient . 
acceptance, _ ads . „ 
An acceptance may be qualified, as berg half in mo- ( f P, 217) 
ney and half in bills. So to pay when goods ſent by the B. N. P. a0. 
drawer are ſold, but he to whom the bill is due may refuſe e OPS. 
fuch acceptance, and proteſt the bill, ſo as to charge the comb. 452, 
drawer. The proof of the acceptance is a ſufficient ac- Stra. 648, 
knowledgment on the part of the acceptor, who muſt be 5152. 
ſuppoſed to know the hand of his correſpondent, there * 
fore in action againſt the acceptor, the plaintiff ſhall not 
be put to prove the hand of the drawer 3 however, proof 
of the acceptance will not be concluſtve eviderice againſt 
the acceptor, if he can prove the contrary. © 5 „ 
The bill may be accepted in part, if the merchant has Petit v. Benſon) 
effeQs in his hands oi to anſwer part, and be proteſted Moll. 234. 
or the reid ue. 5 7 7751 
Tais pry, the proteſt ; and that is made before 2 pub- 1795, 1813. 
lic notary, in caſe of non- acceptance, or non-payment. TY 
The notary is a public perſon, appointed by legal autho- 
tity, to whoſe proteſt all foreign courts give credit, and 
the proteſt is evidence that the bill is not paid: when it is e 
feturned proteſted, the drawer is obliged to anſwer the skins. 281. 
money and damages, or give ſufficient ſecurity to anſwer 2 Str. 91. 
the ſame within double the time that the firſt hill had to 
fun ; beyond fea the proteſt under the notary's hand is 
ſufficient to ſtew the court without producing the bill it= ' 
ſelf, but in England they muſt ſhew the bill ſelf, as well 
# the proteſt, becauſe the whole declaration muſt be prov- 
ed, which cannot be without giving the bill in evidence. _ 
A wife or ſervant cannot accept a bill, without an au- ygllocy, 525. 
thority from the huſhand or maſter. F they uſually male (, P. 2181 
2 e ee en 
uch 18 J conceive that would be ſufficient evidence of | 
in authority. 5 | 5 | 
(tris a bill upon B. and B. being in the country, C. ;. N. p. 277. 
his Friend accepts it, the bill muſt not be proteſted for the 
don. acceptance of FB. and then C's acceptance ſhalf bind 
lim to anſwer the money. ; 3 | . 
vo if a bill be not accepted, and a third perſon accepts G. L. E. 219 


Vor. | 5 | 2 


* 
"+ x 4 
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. 


and conſequently he muſt anſwer the money for which he 


hath given credit. 5 | : 
Atoll. 284. Note, that the proteſt for non-acceptance, or non-pay- 
: 3 126. ment muſt be made and ſent over in due and convenient 
1 = time, that the drawer may have remedy upon his correſpon- 
x Sho. 164. dent, if he has effects in his hands, and as to convenient 
time, according to the cuſtom of London, they allow three 
days of grace, for payment after the bill is become due, 


which ſeems to be like the guarto die poſt, on return of 


writs, and might have ſprung from thence, for the Saxon; 


thought it unbecoming a freeman to be forced to do an ad 
immediately. h | 
1 Ld. Raym, When the three days of grace are out, the deliverer muſt 
7 Wow. 164, Proteſt the bill, and ſend it away by the next poſt : if the 
2 Str. 792, $29, three days of grace end on a Saturday, he muſt proteſt it 
| Videinfra, on Monday, and if the proteſt be not made within that 
time, the drawer will not be anſwerable for the money, 
becauſe the bill of credit was given inſtead of money, and 
if the payce negleQs to proteſt it in due time, it is he who 
has given credit to the correſpondent, and therefore the 
drawer ought not to be anſwerable unto him. a 
(FF: 219) + If the laſt of the three days be a Sunday, or great holi- 
I L. Ray. 743. day, he ought to demand the money on the ſecond day, 
and if not paid proteſt it on the ſame day, otherwiſe it will 
bde at his own peril. 
B. N. P. 1. [f the indorſee accept any part of the money from the 
| acceptor, he cannot afterwards reſort to the drawer for 
the remainder, unleſs he give timely notice to the drawer 
that the bill is not duly paid. For where a man takes part 
Johnny Of the money only, and does not apprize the drawer that 
3% 69 C. B. the whole is not paid, he gives a new credit for the remain: 
H. 5 G. 3. der. But where timely notice is given that the bill is not 
duly paid, the receiving part of the money from an ac. 
ceptor or indorſer, will not diſcharge the drawer or other 
indarſers : for it is for their advantage that as much ſhouid 
be received from others as may be. | 
If a bill be left with a merchant to accept, he to whom 
it is payable, in caſe it be loſt, is to requeſt the merchant 
to give him a note for the payment according to the time 
limited in the bill; otherwiſe there muſt be two proteſts, 
one for non-payment, the other for non-acceptance. - 
5 1 | ote 


B.N.P, 251. 


— 


* 


F 
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Note alſo, that a bill once accepted cannot * be revoked, Moll. 283. 
although the acceptor hath advice that the drawer is broken, Style. 3706, 
becauſe by acceptance he hath given credit to the bill, hg N 
and after credit given, the acceptor has made the bill his „ 
own, and by the cuſtom the payment is to be made where ing what is faid 
the credit was given. The cuſtom mult be particularly al- 2 the contrary 
ledged +, being the foundation of the action, or the party + But 150 60 
will be nonſuited, but he need not alledge a particular forth at length. 
place of demand, becauſe the demand is not traverſable, | 


fides, + that appears on the Free of the notary,  there- (+P. 2 20) 


3 fore the demand is not part of the cuſtom on which the 

action is founded. | | 
ſt A. drew a bill of exchange in the Mes- Indies on 7. in B. x. p. 257. 
e London, at ſixty days ſight, to W. or order, V. indorſed Gooftrey and 
it to G. who preſented the bill to T. who refuſing, G. noted _— Weſt, 
At it for non-acceptance, and at the end of ſixty days proteſted a 
Ys it for non-payment,. and then wrote a letter to A. and 


nd alſo to his agent in the Vi- Indies, acquainting them that 
ho the bill was not accepted. In an action brought by G. 
he I againſt H. on this caſe, he was non - ſuited, for by not 

WW ſending the proteſt for non · acceptance, he made himſelf 
oli- liable. The uſe of noting is, that it ſhould be done the 
ay, very day of refuſal, and the proteſt may be drawn any 
will WM day after by the notary, and be dated of the day the noting 
was made. FEED | 

FoukTHLY, Of the Judorſement, it is uſual when bills 
of exchange are drawn, eſpecially if they are payable at 
two or three uſances, for the payee to indorſe them over to 
others in the courſe of trade, and the receiver of ſuch 
bills has not only the original credit of the drawer at ſtake, 
and of the acceptor, if the bill be accepted, but alſo of 
tie indorſers of ſuch bills, becauſe the indorſers have paſſed 
ſuch credit in their payments, inſtead of money, and the 
perſons receiving ſuch bills, have actions in their own 
names againſt either, for all their ſeveral credits are at 
take, when they have paſſed their ſubſcriptions, inſtead of 
money. - | 5 5 
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| (t P. 221) f (c.) Of the flatute Lew relative to Bills of | Exchange | 


> 
% 


Heyn ». Plicable to ſuch inland bills, However, the analogy be- 


and Promiſſory Notes. 

| HE ſtatute 9 & 10 V. z. c. 17. gives power of pro- 
teſting any inland bill of exchange of five pounds 
or upwards, (in which is acknowledged and expreſſed the 
N. B. F. 27. value to be received ;) but this act has no effect, unleſs 
* the party on whom the bill was drawn, accept it by under- 
writing; therefore by the 3 © 4 An. c. 9. the ſame power 
is given in caſe the party refuſe to accept it, with proviſo 

that no proteſt ſhall be neceſſary, unleſs the bill be drawn 
for twenty pounds or upward. FO 1 

' By 9 & 10 . z. c. 17. and 3. F. 4- An. c. 9. inland 

bills of exchange are put upon the ſame foot with foreign 

Hs | bills; and though they require the acceptance to be in wri-, 

Sta. 1000. ting, in order to charge the drawer with damages and 
coſts, yet there is a proviſo that it ſhall not extend to dil- 
charge 1 remedy againſt the acceptor, fo that an action | 

will ſtill ne on a parol acceptance. 2 | 
By the 3 & 4 An. c. 9. all notes in writing that ſhall be 
made and figned by any perſon, whereby ſuch perfon pro- 
miſes to pay to another, or his order, or unto bearer, any 

ſum of money mentioned in ſuch note, ſhall be taken and l 
conſtrued to be, by virtue thereof, duc and hes to ſuch 0 
perſon to whom the ſame is made payable; and every f 
b 
n 


note made payable to any perſon or his order, ſnall be aſſign- 
able or indorſable over, and the perſon to whom ſuch ſum 
(4 P. 222) of money is by + ſuch note made payable, may maintain 
an action ſor the ſame, either againſt the perſon who ſign- 
ed ſuch note, or againſt him who indorſed it; and in every 
: ee action the plaintiff ſhall recover his damages and 

coſts, | . 
B-N. P. 273. As the intent of the 3 & 4 An. was to put promiſſory 
notes upon the fame footing with inland bills of exchange, 
what is herein ſaid with regard to promiſſory notes is ap- 


Adamſon, M. tween promiſſory notes and bills of exchange ſhould be 
32 G. 2. K. B. attended to, in order the better to underſtand the caſes. 
Whilſt the promiſſory note continues in its original ſhape, 
there is none; but when the note is indorſed, the reſem- 
blance begins; for then it is an order to pay the mo 


i 
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to the indorſee, and this is the very definition of a bill of 7 
exchange; therefore the indorſec, before he brings an ac= 
tion againſt the indorſer of a promiſſory note, ought to 

demand the money of the drawer ; but it muſt be made on 
the drawee before an aQion is brought againſt the indorſer 
of a bill of exchange; and no inquiry need be made after 
the drawer. N | | 


| 
It has been holden upon theſe ſtatutes, that in declaring Salk. 131. 
, upon an inland bill, a proteſt need not be ſet forth, as it 
: muſt upon a foreign bill, for the ſtatute does not take away E 41 
r the plaintiff's action for want of a protcſt, but only de- 
0 prives him of damages or intereſt. f 
n But if any damages accrue to the drawer for want of a 5 Mod. 21. 
proteſt, they ſhall be borne by him to whom the bill is made; 8 
d and if, in ſuch caſe, the damage amount to the value of 
n the _ carl ſhall be no recovery. f e 5 
1-, + By 9 An. c 14. all notes and bills given by any perſon, | 
id where the whole, or any part of the en. ſhall be G P. 223) 4 
i for money or other valuable thing won by gaming, or bet- | 
on ting, on the hands of thoſe that game, or for money lent 

| for the purpoſe, ſhall be utterly void. 
be By 12 Ann. flat. 2. c. 16. all uſurious contracts and aſ- 

ſurances are void. | 


By 9 & 10 VV. 3. c. 17.7 3. if any inland bill of 5/. or 
upwards, payable at a certain number of days, weeks, 
or months after date ſhall be loſt within the time limited 
for payment, the drawer ſhall be obliged to give another 
bill of the ſame tenor, the party giving ſecurity to indem- 
nify the. drawer in caſe the firſt bill ſhould be found. 

By 15 G. 3. c. 51. all promiſſory or other notes, bills of 
exchange or drafts or undertakings in writing, being nego- 
tiable, or transferrable for the payment of any ſum or ſums 
leſs than twenty ſhillings in the whole, are declared abſo- 
lutely void. —- | 

And by 17 G. 3. c. 30. all promiſfory notes, bills of ex- 
change, drafts, or undertakings in writing being negoti- 
able or transferrable, for the payment of twenty ſhillings, 
or any ſum of money above that ſum, and leſs than five 
pounds, if iſſued in England, ſhall ſpecify the names and 
places of abode of the perſons reſpectively to whom or to 
whoſe order the fame ſhall be made payable, and ſhall bear 
date before or at the time of drawing or iſſuing thereof, 
and not on any ſubſcquent day, and ſhall be made payable 
within twenty-one days after date, and ſhall not be _— _ 


\ 5 e 
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1 table aſter the time limited for payment; and every indorſe- 


P. 224) ment ſhall be + made before the expiration of that time, 
and bear date at or before the time of making thereof, and 
ſhall ſpecify the name and place of abode of the perſon to 


whom, or to whoſe order, the money 1s to be paid. The 


ſigning of the note and indorſement to be atteſted by one 


ſubſcribing witneſs at leaſt 3 the forms are ſpecified in the 


act. Notes and bills, &c. negotiable, of ſuch value, made 
or indorſed contrary to the direction of the act, are declared 
abſolutely void. | $f 


every foreign or inland bill, promiſſory note, or other note, 
draft, or order under 5c/. of 6d. If for 50. or upwards, 


1s. If under 101. and payable on demand, 34. By 24 G. 


3-{T 1, e. . . 3. all drafts upon bankers, except payable 
to bearer, are liable. | 


Though 23 G. 3. c. 49. ſ. 2. impoſes 15. upon foreign bills, 
&c. if for 50l. or upwards, yet by ſ. 8. it is provided that 
no foreign bill, Oc. ſhall be charged with more than 64. 


and every duplicate and triplicate 64. 


4 (TP. 225) + (d.) Remedy upon a Bill of Exchuige, againſt the 


Drawer. 


* 


4 Com, Dig. 1 * A. draws a bill of exchange upon B. payable to C. 


and it be proteſted for non acceptance, not finding 
other ſecurity, or for non-payment by B. an action upon 
the caſe in aſſumpſit lies againſt J. by the cuſtom of mer- 
chants, for the money, and the damages conſequent upon 
non-payment. HE 


| x Salk, 125. So a general indebitatus afſumpſit lies againſt the draw- 


er, for money received to the plaintiff's uſe. 


1 Salk: ag. R. 80 debt lies againſt A. who was indebted by receipt of 
SE” de: Hog 


* 


WaelchandCraig, 1 Stra 680. | - 


R. 2 Vent. 295, And A. ſhall be charged, though he be not a merchant ; 


* Salk. MD... when he makes a bill of exchange, he ſhall be liable 


1 according to the uſage among merchants. | 
s Sho, 125. ; | A 
| Carth. $2, So A. ſhall be charged upon an inland, as well as upon 


» Salk, 125. a- foreign bill of exchange. 


Chit 929. So 


By 23 G. 3. c. 49. f. 2. 6. 4 ſtamp duty is impoſed upon 


— W 
11 owl uy © 


j ; 1 


to D. for his account, and as ſervant to him. 

So if a bill be payable to C. or order, or 10 C. and bis, K's | | 
afigns, and by indorſement C. aſſigns to D. and he to 1 
others, and B. does not accept, Wc. an aſſumpſit lies 
againſt AJ. by any indorſee, or aſſignee. ED 

So if B. accepts, and afterwards fails in payment. pa oy - Dig. 

So if an indorſer pays to any indorſce, A. is afterwards r 
liable to him : FO cor gras 
+ So 4. will be liable, though the indorſer was a truſtee (+ P. 226) 


4 


fer C. againſt whom an extent was ſued. R. Carth. 5, 


But if the drawer upon proteſt repay the money to the 
deliverer, he ſhall not be afterwards liable to C. or any 
indorſee. | | | | | l 

So the drawer ſhall not be charged, if the bill be not, per Treby. 
after the time of payment, protelted in a convenient 1 Salk, 227, 


Marſ. 35. | 


| time. | 


If a bill be not payable to another or order, though it be Per Holt, 
indorſed, the indorſee ſhall not charge the drawer. Salk. 233. 
If the indorſee gives the acceptor time for payment ſe- 
veral times, *till the acceptor fails, he cannot recover M. x. O. 2. 
againſt the drawer. oa. Stra. 792. 

If a bill of exchange accepted, and payable on Saturday, Coleman v. 
is not tendered till Tugſday, when the acceptor ſtops pay- Pa 
ment, the drawer. 1s diſcharged. | 133 Sus, 329. f 

The indorſee may recover the whole ſum againſt the Johnſon v. 

} : I I | Kennion, P. . 
though the indorſer has pa;d him part 918. 4 By 5 
A bill was drawn by the defendant upon H. for work _ P. 277, 
done by the plaintiff on the defendant's farm, in the poſe Chamberlayne 
ſeſſion of H. The plaintiff did not give notice to the de- - N ne 
tendant that the bill was not paid 'till three months after 7.20. 
it was drawn, and after a verdict for the plaintiff, the court 
granted a new trial, holding this to be ſuch laches as diſ- 
charged the defendant. ; . „ | ER, 
A foreign bill of exchange was drawn payable at 120 B. N. P. 269. 
days after ſight, but when the bill was preſented for accep- ,, „bes 
tance, that was refuſed ; upon which an action was imme- purrier. Sittinge 
diately brought againſt the drawer, without + waiting *till P. 227 


the expiration of the 120 days. On the trial the defen- after Tr. 1764. 4 


dant objeQted that he was not liable 'till the expiration 3 Burr. 1687, 

of the 120 days, and offered to call evidence to prove ws 

that the cuſtom of merchants was ſuch. But Lord 
VVV _'  Mansfielg 


Gee v. Brown, - 


THE LAW OF EVIDENCE. E881, | 


Manyfeld ſaid the law was clearly otherwiſe, and refuſed 
to hear the evidence. So the plaintiff recovered. | 


| : P . 228) +(e.) Remedy again the * and Indorſer. 


ERK. 1 Rol. 6. 1 F A. draws a bill of exchange upon B. payable to 
1. 45. > C. or order, and B. accepts it, an aſſumpſit lies by the 

oro. zus. cuſtom of merchants by C. againſt B. for by his acceptance 

be undertakes to pay. 7 

So if C. by indorſement affigns to D. and he to others, 

| will be liable to an 4 by any aſſignee. 

R Skin. 343, 80 every indorſer ſhall be liable to any ſubſequent in- 

_ dorſee. . | 

R. x Sal. 125, Though the bill was payable to B. or bearer, for the 

133. Skin. 410. indorſement makes a new bill. Yide peſo (.) 

per Holt, Though the bill was forged, c. for the indorſcment 

1 Sal. 12% Charges the indorſer, and therefore the hand of the drawer 
- - + the bill need not be proved. | 

Dub. T. 22 W Tf A. draws two or three bills for the fame ſum, accord- 

3. inter Milner ing to the cuſtom of merchants, the one payable if the other 

and Harriſon. be not paid, and B. accepts the ſecond and not the firſt, an 

4Com.Dig.203- aſſumpſt lies againſt him upon the firſt, with an averment 

- that he has not paid the one or the other. | 

1 Syl. x26. If B. accepts a bill for himſelf, and C. who are joint- 
. traders, in reſpect of their trade, both are bound. 

It the acceptance by a year after the bill was pay- 


* gCom.Dig.203 B. 


| King againſt D. for C. was the viſible w ner. 
per Holt, Though C. ſold to the indorſee upon a diſcount, where 
z Sal. 128, the bill is payable to C. or order, and not bearer. 
R. Hard. 4879, But debt does not lie againſt the acceptor ; for his en- 
Acc. 1 Sal. 23. gagement is collateral. Vide ante. ( a.) +, 
Mart. 35. So if the drawer upon a proteſt repay the money mentio- 
61 ned,in the bill to the deliverer, the acceptor cannot be at- 
terwards ſued by him to whom the bill was payable, if he 
was only aſſignee to the deliverer. 1 


— 


» 


. l - THE LAW or EVIDENCE. 


i the indorſer hath paid part of the money, that will dif- Stra. 1246. 
nſe with the neceſſity of proving a demand on the 


| 4 wer. | * 


If an indorſer be not charged in a convenient time per Holt, 
er the bill due, an action does not lie againſt him. x Sal. 128,732. 
4. poſt. Eſſay H. V. Tyndall and others v. Brown. 

Or, if there be not a demand, or a prior endeavour to Sal, 126, 12, 
ain payment from him who drew the note, or to whom 33 

bill was directed. a to the caſes in Salkeld, Vide 2 

tr. 677, 8. 1 I. Ray. 453. 12 Med. 244. I have not 

zaly followed Salkeld Vide poſt. (F). 

f there be not a demand on the indorſer after the in- Per Holt, 
ſement made. 1 Sal. 128. 


$ if a bill payable to B. or bearer, be indorſcd to ano- R. x Sal. ns. 


r, the indorſec cannot maintain an action upon it. Vide in. 332. 
fra. (J.) | 

Acaſh note on -a banker, payable to the ſbip Fortune or 1 N. p. | 
er, is a good and negotiable bill of exchange, and the rant v. a > 
rer may + maintain an action on it in his own name; ( P. 2 30) 
he may recover on it in an action for money had and 


got the bill fairly and bands fide. 3 Burr. 1516, 
In caſe againſt the acceptor, the is s hand need wilkinſon v, 
t be proved, but the defendant may diſprove it. Lutwidge, M. 
The acceptor cannot be ſued here, after he has been 3. 5 eg 2585 
* by the laws of the country where the acceptance jemino inCane, 
made. * 13 G. Str. 
Aion lies for the ane (query, as to the drawee ?) 733: 
a bill of exchange againſt a ſervant on whom it is drawn . 50. 
accepted generally, though the order is to place it to. Stra. 955. 
account of his maſters, and the letter of advice ſent: to B. R. H. 1. 
maſters. ' | 

N. B. The bill was not down on him, or accepted b 

, as the ſervant of the company to whom he 4 

Lon which company the intent was to draw. 

FA. draws on B. for 50. in favour of C. who indorſes p,Qqy, Mon. 
| negotiates the bill, which is ſent to B. who keeps nier, P. 1737. + 
ten days till payable, and then returns it unaccep- 1 Atkyns 611. 
but having put a private mark on it, the indorſee 

hands and receives the money from C. in the mean 

& 4. is bankrupt, C. brings bill againſt B. who an- 

„ and dies, and the cauſe is revived againſt his execu- 
+ an will retain the bill, though for a legal de- 

d, (otherwiſe, if B. had been alive) and determine 
on 


* 
% 


Vaughan, by R. 
ived to his uſe. But in either caſe he mus prove that 7. Py 3 


? 


THE 10 or EVIDENCE. 


on the facts relating to the legal demand; and will FE 
B.'s executor to pay C. the 5cl. and intereſt, from filing 
P. 231) the + original bill, and coſts from filing the bill of n 


vivor. 
nne, Action lies for the 1 Waal the dra wee, after a 
Com. Pig. 431. ceptance. Simmonds u. Parminter. H. 21. G. 2. Affirme 
5 by the Houſe of 3 


* 
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+) TORY | b e „ P. 232) 
Wan 4ſſen upon a bill of exchange, the plaintiff Per a J. x Vent. 


muſt declare upon the cſom of merchants; for an in- 15 Semb. Lut. 


tatus aſſumpſit does not lie without a conſideration 260% 1 2 Ikin, 


ed. ide « fon | {446 R. 2 Mod. 
nd if the declaration be upon the cuſtom, and alſo an Ca. 23. 
bitatus aſſumpſit, and intire damages, there ſhall be no x Vent. 153. 
ment. Sed qu. ? ſurely this muſt mean where the cuſtom 8 x Sal. 24, 
forth aal. which is unneceſſary. Vide infra. 142 Ce 238. 

it muſt alledge the cuſtom amongſt merchants, c. R. 1. 892. b. 
if it be alledged amongſt all perſons, it will be bad. a 
Jr that by the cuſtom of England, though the words of R. Hard. 486. 
land ſhall be rejected as ſurpluſage. X. 5 Mod. 367, 
the declaration muſt ſhew the cuſtom purſued ; and R. Lut. 233. 
fore it ought to ſhew the time and manner of accep- 

t i. 8. where the cuſtom is ſpecially ſtated, which is not 
ſary. Vide 2 OO | | 
t ought to ſhew what the time ſhall be by the uſage, , 51. 231. 
be bill be payable at uſance, Ac. 5 | 7 nf 
but if the cuſtom be alledged at London, that any mer- R. Lut. 233, 

„Cc. it is well | 385. 

Ind if it be GENBR AL, that by the cuſtom of merchants, R. Sho. 129, 

is is ſufficient, without ſhewing the cuſtom ſpecially z 3,3. nas 
the court will take notice of it. | 5 15 
the declaration be wpon the cuſtom, and that he to R. x Sal. 128. 
m directed refuſed payment, per + quod the drawer one- (+P.23 3) 
lis * it is ſufficient, without an expreſs promiſe 985 
Age EE f 
o it is ſufficient, to ſay quod fecit billam manu ſud ſub- R. Lut. 259. 
pr though it does not ſay, ſecundum uſum mercatorum. 

r, that value was received. Vide ante. (a.)  Lut. 389. a. 
bat it was accepted and paid for the honor of the drawer, R. Lut. 300 by 
bout ſaying to whom. R. after verdict. | | | 
tat the defendant was an indorſer, without an averment, Cont- per Helt, 


. . . N 1 Sal. 26. R. 
t the plaintiff demanded it of the drawer, or former Ac Sal 13 


Mer. 5 
| T hat 


\ Hh 


I Sal. " 33 ö 
Vide ante, 


pb 


= " - _ 
—ͤ—ͤ——— nm —— ——— — — — — — —ů— 2 9——i-¼ 
—— 
. : ; 5 ; 1 


Per Holt, 1 
Sal. 127, 129. 


R. Carth. 510, 


R. Carth. 5 10. 
R. 1 Sal. 125. 


Skin. 346. 


; | » I. Sal. 130. 
X. 3 


(t P. 234) 


EK. Sho. 318. 


more ſtrict than was neceſſary was ſurpluſage. 


| cally, 
R. Carth. $7, 


Wegerſloffe v. 
Keene, M. 6, 
G. Str. 214, 


Ibid. 
Tedge a requeſt before action brought. 


* 


Bromley v. Fra- 


Zier, T. 7 G. 


Str. 444. 


It is not neceſſary to make mention of the proteſt ig 


for the plaintiff; for a good indorſement muſt be proved. 


| THE LAW OF EVIDENCE. _ 
That the defendant undertook to pay ſecundum tenorem ji] 
though the acceptance was after the bill due; for, ſech 
dum tenorem, ſhall be rejected as ſurpluſage. | 
The acceptance may be flated under à ſcilicet, any du, | 


due. 


declaration upon an inland bill upon the St. 9 & 10 I 71 
17. : 
Or, that he inquired for him, to whom the bill was the 


| reed, before proteſt 3 for, quod non fuit inventus, is Ad 


ficient. a | | cha 

Nor is it neceſſary to alledge a promiſe after a proteſt. {We 

So, if the cuſtom be alledged, that the bearer ſhall ma In 
tain an action upon a bill payable to B. or Bearer, and 
defendant demurs, judgment ſhall be for the plainti 
for by the demurrer the cuſtom is confeſſed, though tx 
is none ſuch. Vide ante (e). 

So, if the declaration alledges, quod indorſavit, witht 
ſaying, that he ſubſcribed it, it is ſufficient after verd 


So, if the action is upon the firſt bill, and it is not 
ledged, that the 2d. or 3d. was + not paid; for it ſhall 
intended after verdict. 

So, if the declaration alledges the cuſtom to be, that 
a bill be duly accepted and afterwards refuſed, the dra 
ſhall be liable, and ſhews that the bill was after the tim 
became due preſented and refuſed, it will be well; fort 
drawer is liable at any time; and the alledging the cult 


It is not neceſſary or prudent, to ſet forth the cuſton| 


In a plea of a bill of exchange, the cuſtom need not 
alledged, . | | | 
When a bill is drawn, pay my fin, my ſecond not pu 
in an action on the firſt, it is not neceſſary to avert! 
the ſecond was not paid; the averment on one goes to 
other alſo. . 5 : | 
It is not neceſſary to lay an expreſs offumpſit nor 10 


Fed gu. if there was a ſpecial demurrer and thoſe oni 
aſſigned for cauſes © | | | 

Per curiam on conſideration, a demand on the dn 
of a foreign bill of exchange, is not neceſſary to mak 
charge on the indorſer, but the indorſce has liberty to 
ſort to either for the money, i 


1 LAW OF EVIDENCE | ; 


The ſecond indorſer, in an action againſt the , need Lawrence v. 
ew a demand on the drawer, but he ſhould ſay he Jacab, P. 8. 

not paid it. Vide infra. FP EW G. Str. 515. 

If a bill be drawn payable to A. or order, who indorſes Acheſon v. 

o B. without the words “ or order,” and 3B. declares as Fountain, T. 9. 

an indorſement to him or order, it is good, and B. G. Str. 557. 

o 17 Weight have indorſed it. Vide infra. 1 ; | Oy 

If The words or order” are not neceſſary to be inſerted (P. 2 8 

the indor ſement, the bill is negotiable without them. Ecie v. E. I. Co. 

A demand need not be made on the drawer of a bill of T. C. 3. 


ee e a of RD 
change, to intitle an inder ſee to an action; for every in- 5 " 1216. a 


ten, rſer is a new drawer. Vide ſupra. | Per Hardwicke, 
| main actions on inland bills, by indorſee againſt inderſer, O. Lake v. 

ma 1 ED Hayes, H. 1736. 
and aintiff muſt prove demand, or due diligence to get the , Atkyns, 281, 
ain oney from drawee or acceptor, but need not prove de- Heylyn v. 


ud on drawer, but on promiſſry noter, ũ plaintiff Acam@n, . 


uſt prove demand or diligence on maker of the note. 30 be A 


h the 


vito pe. [4]: (a.. : f 
ver The indorſee of an ay cant may declare, without a Barnes, 16. 
ert of letters of adminiſtration. | | 


no Pay the contents, may be wrote in court over the in- Barnes, 453 | 
rſer's name. . 2 8 . 


% 


[4] 


"ug 


_ Yurcher&Swift, 


| Andrews v. 


THE LAW OF EVIDENCE- 13. 


+ [4.] (a.) Of promiſſory Note 


Y the St. 3 &. 4 An. 9. all notes made by any perf, 
(or by the ſervant or agent of any trader, uſually i 
truſted to ſign notes for his.maſter,) ſhall be payable, i 
dorſable, or aſſignable. e 0 
And action may be maintained againſt him who figne 
or whoſe ſervant or agent ſigned it, or againſt any of 
indorſers. „„ | = 
And notes payable to any, or bearer, ſhall be conſtru 
due to the perſon to whom made payable. Vide ante. 
R. Cont. in c. Before that ſtatute, a note payable to A. or order, if; 
u. T. 9 W. z. was aſſigned or indorſed to B. could not have been ſucd þ 
eus Ded. n B. except in the name of A. for it was not in the nature, 
Dub. . | 
B. R. T. ia w. 4 bill of exchange. | 15 | 
inter Swiit & Butcher, 1 Sal. 129. K. inter Buller & Crips, 2 Ann, Mod. Ca. 29. 


P. 236) _ 


4 


. >. . So, upon a note to A. or bearer, the law does not pre 
r &Marti | not 
4 Com, Dig. ſume an aſſumpſit to the bearer. 1 


nos; R. 3. Lev. And the plaintiff could not declare upon a promiſſo 


299. Acc. inter note, as upon a bill of exchange. - 
If a note be payable zo A. or order, an aſſumpſit lies by 4 


. or by any to whom it ſhall be indorſed ; for by the St. 30 


4 Ann. 9. the affiznee or indorſee may maintain an actio 
againſt the drawer or indorſer, and recover damages. 
et debt does not lie upon a promiſſory note, by any 
41 againit the indorſer, or drawer ; for it is made by the dt. 
R. 2 Mod. Ca. & 4 Ann. g. of the nature of a bill of exchange which i 
* only evidence of a debt. Qu.? However, as to the dray 
. | 
| + A promiſfory note to pay within two months after: 
(P. 237) ſnip is paid off, is aſſignable, and aſſignee may mainta 
-* action on it. . | 
Franklin, H. 3 O. Str. 24 Evans v. Under wood, H. 23 C. 2. 1 Wilſ. 262. 
H. 11 Ann. 


I * 
; wi . not negotiable. | 
Popplewell v. A promiſſory note from A to pay ſo much to B. for th: 


lion. H 6 debt of C. to B. is within Stat. 3 & 4 Ann. and negot- 
r. in Error, able. 8 c c 


Tr. 2 6 2 - OE To BR : ö 
. promiſſory note is wrote in the defendant's own 


bins. 5f. - ©, hand, and his name is in any part of it, there needs 10 
Ser. 269. Eliote ſubſeript ion, nor need 

v. Cooper, & 
. 
Razin. 177-0, 


Her, 609. 


7 it be laid in the declaration that he 
ſigned it. \ 


But a hill to pay out of drawer's growing ſubſiſtence l 


888. 


88. I. | 


' 


THE LAW OF EVIDENCE. 


[f one aQion is brought againſt the drawer, and another Windham v. 


wainſt the indorſer of a promiſſory note, execution ſhall Peay et p. 3 0. 
e only on one. In fact, the principal in one action, and 315. 


ots in both berg 


tendered, the court would not permit 


y execution to iſſue. | | 


A promiſſory note to be acc 


luc received, is negotiable, and within the ſtatute. 

i do acknowledge that A. delivered me ſuch bonds and 
utes, and B.'s receipt and bill on me for lol. which 101. and 
. 55. balance due te A. I am ill indebted, and promiſe to 
wy,” is a note within the ſtatute. | 

If the indorſee receives part of the drawer, the indorſer Kellock v. 
$abſolutely diſcharged. ide infra. & qu. ? If no laches. Robinſon, H. 


It is the ſame thing, whether the drawer, 
him, pays the money; and ſo if the drawer is ſued by the H. 1 
Indorſee, who obtains interlocutory judgment, an 


bail pay the note, and take aſſignment of note and judg- 
ment, they cannot recover againſt the indorſer. 
* I promiſe to pay to A. &c. three months after date, 


lue received of the premiſſes in Roſemary-lane, 
vod promiſſory note within the (ſtatute. 
Eyre C. 


ſendant, i 


” 


629 2 Ld. 


Raym. 1396, 


ountable to order for 100]. Morris v. Les, 
Ti +16; Strs 


Chadwick v 


Allen, T. 12 


G. Str. 706. 


Hall 


G. 2. 


the Will. 46. 


13 G. Str. 745. 
or one for bed. 


(P. 36) 


in C. B. directed the jury to find for the de- Ld. Raym. 


if did not prove demand on the drawer. 


There muſt be (according to the caſe in the margin) a 


mand on the drawer of a note before the indorſer can be 


if he is run away, it is not enough to ſhew that, 


ora, & infra. : | 
Hardwicke, C. J. ſaid, Holt, C. J. and Eyre, C. J. Le- Blanc. 
ere of opinion that the inder ſer of a promiſſory note ſhould Cooper v. Le- 


tot be charged, unleſs a demand had been made on the * 
rawer ; but that Pratt, C. J. King. J. C. Raymond, C. 7. 


nd himſelf, were of opinion he might, and determined 
ccordingly in this caſe. Vide ſupra, & infra. 1 


Whether demand on drawer is neceſſary to charge indor- Hamilton v. 
is a point in much doubt, but the objection muſt be Mazkreli 
nade at the trial, 


„ 


lf plaintiff has indorſed a n 


for on the face of the declaration it is 


le truck out after the note is delivered in at 2 prius 


If indorſer pays part of à note, 
prove demand on the drawer. 


is a Burchel v. Slo- 
| cock, M. 2G.2, | 


* 5? : 
= 


Sp 


£ * 1 9 
rſer of a promiſſory note, becauſe the plain- 2 ve | 


Smith, M. 128. 


Stra. 649. 
Collins v. But- 


i 
. 


ler, H. 11 6.2. 


. Str. 1087. 
but plaintiff muſt prove he attempted to find him. Vide Hardwicke, C. 


per 


—— 


J. ſed vide in- 
fra, Cooper v. 


10 G. 2. 


= 


» T.9G.2. 
R, H. 295. 


B. R. H. 332. 


Stra. 


it 1s not neceſſary to yaug 


ote in blank, his name may Theedv.Lovell, 
M. 12 G. 2. 


1103. 


hanv. Ful- 


ler, H. 19 . 
A pro- 2. Stra. 1246. 
| 5 


— —— 


„. 
; #, 


„ *% 
reer. ee eee, ee ee eee e nw — 4 r e i t 
e 1 , WAGs Ms ER. 


J * 
| 
i 
= 
1 
vl 
| | 
i 


Gos v. Melton, A note given to an infant, payable when he ſhall com 


| han, M. 18 G. able; for this is not ſucha contingency, whereby it me 
2 Str. 1217. never become payable. 
(RP. 23 + A note to deliver up horſes and a wharf, and to pay m 


1271. 


P. 1241. So though ſome of the indorſees did not pay : a alu 


THE LAW OF EVIDENCE. 1 


* of 4 | "A promiſſory note, to pay ſo many days after the 
az 14 ſhould marry, is not negotiable within the ſtatute. hs 


3 bo 25 * * To pay ſix weeks after the death of his father is Negoti 


Mae v.” ww at a certain day, is not within the ſtatute. 
Chauntry, T. f a huſband indorſes a note given to him by his wiſe, 
7 G. 2. Str. js good as between him and the indorſee. = | 


Haly v. Lane, So if the note be given by an infant. 


2 ves, 134. conſideration, yet if the laſt did, it is good as to him, un 


* 4 leſs fraud or equity appears. 


H. 30G.2. of age, viz. ſuch a day, is within the ſtatute. 

2 Burr, 326. A note payable eventually, upon an uncertain contingen 
ey, can never be a negotiable note; as to pay on the dea 
of A. if he leaves drawer ſufficient to pay it, or he 1 is oth th 

wiſe able. hen 

Proof of the acknowledgment of indorſer of his name * 
is not evidenee againſt the drawer in an action by indorſee i fe 
the nr; hand * be prove. * 
be 
ce 
ay 
; up 
(tP.240) t (#5) Phat Words mate a promiſſory Note aſpgnable. hy 
6 Promiſſory note does not require any expreſs form o #1; 
2 Mod. Ca. words: and therefore, a note whereby A. promiſe} + 
363. account with B. or order for lol. is good, and aſſignable WM in 
for it 1s tantamount to, promiſe to pay, &. tar 
R. 21 Geo, But I promiſe to pay Jol. or ſurrender A. is not affen 6; 
2 Mod. Ca,362. able: for it may be ſatisfied by the ſurrender. _ 3 
= Mod-Ca.263, Or, I promiſe to pay 10l. to B. if my brother does n ce; 
| by ſuch 4 day. L 
; ac 
| for 
(e.) Hun 1 
ei 
for 


by endeavouring to get it accepted and paid, or proteſted. 
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LY 
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ther, and accepted as money, it will be a good pay- F. 7.) 
ment. Mp e . 


So if 4. ſells goods to B. who agrees to deliver a bill, 1 $al. 12 


or note for his ſatisfaction ; if the bill, c. be delivered, it 


vill be a payment, though the bill be never paid. ; | = 
So, if A. gives his own bill of exchange upon B. to C. Per Holt, Sho, WM 


payable to C. or order, for value received, who keeps it for 35. 
2 years, it will be a payment; for if he does not reſort to 
J. in a convenient time, it ſhall be preſumed, that he is ſa- 
tified with the bill. 5 > 
By the Stat. 3 & 4 Ann. c. g. an inland bill accepted for 
ſatisfaction of a debt, ſhall be deemed full payment, if the ' 
perſon accepting it take not due courſe to obtain payment, 


But, regularly, a bill or note given to a creditor ſhall not Sal. 442. 


be a diſcharge of the debt, *till payment; unleſs it be ac- Skin. 4% V 4 


aupted in diſcharge; 1 Sal. 124. For, without an expreſs 
agreement to take it in diſcharge, the acceptance is only, 
upon condition if it be paid. ' Fr - 
So, if F; being indebted to B. indorſe a bill of exchange, R. ; 821. 124; 
and ſend it to him; it will not be a payment, though it con-„ 
tinue in his hands a long time after it is payable. 


And B. may afterwards ſue A. for his debt; and ſuck, bill hr Holt; 1 Sal, 
1 hap be allowed in ſatisfation.  _ Wh * 5 
' + So, if a bill, ſent to a goldſmith by a ſervant, be pai P. 2421 
in part, and another bill given for the reſidue; the accep- 4 5 yg 2) | 


tance of the other bill by the ſervant will not be a payment sal, 442. 
for the reſidue, if the other bill be not paid, | | 5 
Though the maſter ſend his ſervant the next day to re- R. Mod, Ca. 
ecive ſuch bill. ; di, Se 


So, if a bill or note be given and received, generally for & 841. IG : 
| 2 debt, it will not be a payment, if the goldſmith fails be- 


fore the money paid; though the goldſmith continues to pay 
all the ſame day; for he, who takes it, is not bound to re- 
ex it immediately, but ſhall have a reaſonable time 
or it. | | 


I. „ 7 | $o, 


FF a bill of exchange, or promiſſory note be given to ano- 4Com.Dig.205. 


THE LAW or SVIDENCK- a 288, 1. 
u. 24. Cs. Ca. So, if 2 bill be given generally, upon B. a. \ goldſmith 
| +2dPartof* about ten in the forenoon upon Saturday; and the receiver 
F 8 ſends all his bills that day received by his ſervant, who re- 
| ceives ſeveral ſums upon them and enters them; and then 
it is five. in the afternoon, after which time it is not uſual 
for goldſmiths to pay upon a Saturday, as they adjuſt-their | 
accounts at that time, for which reaſon he does not ſend the 1 
bill to B. till ten on Monday morning 5 and Z's caſhier can- 
cels the bill, and directs the ſervant to come half an hour 
afterwards 3 but then, and upon two ſubſequent demand 
does not pay; but in the afternoon upon Monday gives ano- 
ther bill of tf the ſame date, and for the ſame md at which 
time he was a bankrupt : this bill will not be payment, 
though the ſervant was in fault, becauſe he did not ſtay to 
5s receive the money when the bill was cancelled. 
| Moorev, War- If defendant gives plaintiff a goldſmith's note at two in 
| ren, and Holme the afternoon, and next morning at nine it is tendered, a 


(t P. 43) Pucter of an + hour nw uy had E it is not pay- 
N v. Barry, H ment. 
76. Str. 413. Turner v. Mead coram Pratt. o. J. u. 70. 


Sr 46. Contra. The common uſage in tranſacting affairs of this maj 
$a bete be chiefly regarded; ſo where it is the cuſtom of a com- 


„ wy wn pany (as it was of the Bank and of the Sword-blade Company) 

HY © Kiag, C. J. P. to ſend their ſervant in the morning to leave the notes, and 

9 G. Stra- 550 to call for the money in the afternoon, if the goldſmith has 
ſtopt payment after the notes left, it is not payment. 


arariag v. ff a man receives a goldfmith' s note at two on Satur- 


14 woot _ day, and does not demand it *till Tueſday morning, it is 
1 payment. 
 Hoarev. Da lf a man receives a : goldſmith's note, at twelve, puts it 


8 HY 1609 G. into the bank at one, next morning at ten it is carried with 
| £ others for 26008. and left as uſual, called for at eleven, and 
D _  atatwo, payment refuſed, but they pay ſmall notes for two 
ab  _ hours after ; this is not payment. 

 Smithv.Wilſon, If A. indorſes a promiſſory note to B. who gives a receipt 

. a5 ec Received the contents when the above bill is paid,” and 
A keeps it from 28th March, when it became payable, 10 
Fals Com. 3th May, when the giver of the note fails, it is good pay- 
| v. Chitty, M. ment by 

16 G. 2. A goldſmit h- s note, paid i in at half paſt — 4 and not 

1 ee till the next day at two is payment. 
3 1 ty. And ſo a bill accepted, by writing an order on his gold- 
3 . 2195. ſmith to pay it when due, is payment, if not tendered in 


Str, . 
322 the ſame time as a note or draft. Vide ſupra, & 5 © ker? 
. n 


WW. 9% - THz Law or gviDaNCy. 


| A banker's note paid after dinner, and refuſed payment 1 
"WH. next morning at . is ngt payment. Pide ſupra, 5 3 H. 
. If a creditor takes a draft from his dehtor, on another, 19 G. 2. : 
; though it is not payable to him, + er order, and keeps it an Str. 324%. 
| unreaſonable time, and drawce breaks, yer it is payment. (f P. 244) } 
r Upon the whole, I think the caſe 96 Tindal and others Chamberlyn v. 
a v. Brown, Pot Eſſay II. Y. being the laſt determination up- Sen Fo 
bs 4 . ac . - ” | , Ts Js 

on the queſtion, ** what js reaſonable notice,” and as having 2 will, 353. 
) undergone great and frequent-confideration, ,may be con- 


ſidered as a governing caſe. By that caſe it alſo ſeems, that 
the notice muſt be given by the holder of the bill, to ſhew 
he does not mean to give credit to the indorſer, or perſon + 
ty from whom he received the bill. Es | 


to 4 : 
i 5 
y- + [5] Of other writings without ſeal of various kinds. (+ P. a 45) 3 


AN affidavit of a perſon deceaſed was allowed to he read 3 | 


oy in confirmation of other evidence, to prove his mar- Sacheverell. __ 
wat riage at the Fleet, though taken before a ſurrogate, when March, 1216. 
| there was not any thing before the eccleſiaſtical court. rr TX p 
IN | | | 1 5 1 ; 
. & ng - S I wy 2 
has A certificate of the commiſſioners for ſtating the army Sine | C 
debts, concluſive. , l 
Fur- HY . . 
31 But it muſt be ſigned by them ſittig upon the com- OO. 
- , miſſion. = > | > Ne T. 5 6. J 
, | „ 504 he Hit A 2 i Str. 568. ES A l 
3 eee r e when ee kept Go ſuch, and theyre Ute. 
15 entries made by the proper officer, are evidence. „ 


Stra. 93. 


Anon. E. 4 G- : 
Str. 95. FE 


A ſurvey taken by one, under whom the party produc- 
ing it claims, not evidence, the other party not being 


— 


eipt, PMWy. | | Ws EY 

and A viſitation made by the heralds, entered in their books, pittonv. Walker, | 

„% Bi and kept in their office, evidence of a pedigree. „ H gx" "mi 

pay- Bll So the minute-book of à former viſitation, ſigned by = pw FRO 4 
| the heads of the ſeveral families, and found in a private py, © 

| not Wi library, . | Ee fe Fo I 
| Copies of corporation books, or of a poll, are evidence; and procas v.Mayor + } 

gold. 'nthat caſe B. R. will not order the original to be produced and Aldernies” © | 


of London. 


„ „VVV 
Np ; A lei ©: 0 8 pe 


"without particular reaſon. 
5 ; . Str. 307. 


1 


. 

B 
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Rex v. Ger, A latter, fifty years old, found in the corporation cheſt, 


bi M. 7 G. is not a corporate act, ſo as that a copy af it may de evidence, | 


Str. 401. 


but the original muſt be produced. 
(tk. 246) + On an iſſue to try a modus, the plaintiff may be order- 


> — 8 eld to produce the books of former redtors, if N have been 


H. 1723. produced at the hearing. 5 * 
Bunb. 143. 
— Is, is A company (as the Eaft- "PR company) ſhall not be 


6. 646. . to produce books of e in a cauſe where 29 25 are 


Murray v. not concerned. 
Thornhill. M. 13 G. Str. 717, 


Downs v. he copy of an old agreement admitted, where he origi- 
Mooreman. nal was in the Bodlcian library, whence the Oxford ſtacutes 
1 prohibit it to go out. | 

By. Hereſord A defendant lord of a manor, who infiſts on a modus, | is 
v. D. Bridg- not obliged to produce court-rolls to ſhew what proportions 
Water. T. 1729. of it are paid by the other defendants, tenants of the ma- 
Bunb. 269. nor. 

Str. 866. An indorſement on a bond of intereſt paid within 20 years 
2 Ld. Raym. is evidence, though under the hand of the obligee, if it was 
made before it could be thought neceſſary to encounter the 


4 preſumption. Searle v. Ld. Barrington, H. 2. G. 2. affitim- 
de, ed in the exchequer· chamber, and in parliament. 

3 np. But if the indorſement is after the . has exe 
13G. 2, place. it is not evidence. 


Str. $27. 
Cres Senn The poſt- office i is not obliged to produce books? in fuits where 


2 8 8. . it is not party. 
I, 1005. 
per Photon and If there is a general regi/ter book of a pariſh, into- which 


Los J. contra the entries of baptiſms are made every three months, from 
. a day- book into which they are made immediately, the firſt 


P. 10 C. 4. is the regiſter and evidence, and the day-book not, though 


2 


#34 


Str. 1130 = | Plaintiff 


Str. 1073. they differ, or any thing omitted in the reg: baſe which ap- 
r. 247) pears in the + day-book, as B. B. to ſignify aſe-born. Vide 
ante, Wills. A. ſl. (1) £1 


* — v. A bill of parcels from a merchant abroad, with his rag 
„ to it proved, is evidence of 1 4h th in an action on a pol icy 
— 7 il of inſurance. 
Warren “.. An entry in an attorney's debt-book may Ks read after his 
. death, to prove that a deed was made. 
. h A plaintiff ſhall be obliged to produce his 155 ative: to 
Nunnely, ; His dealings with defendant. Sed gu.? I conceive all that can 


P. 13G. 3. be done is to ay parol evidence, if my are not produced. 


2 


w_ 
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7 | 3 . 
| _ Plaintiff in treſpaſs for diſtreſs for a fine ſet by the lieute- 3 . 
nancy of Lenden, ſhall have leave to inſpect their books and F. g WS = 
take copies, but the commiſſioners ſhall not attend with the B. R. H. 128. 


The court will not make a rule to inſpe& the books. of eee Gor "0 
company plaintiff, if it is not a public company, but defen- — 
dant may give notice to have them produced at the trial. T. 8 G. 2. 
: 3 2 3 1 B. R. H. 730, 
If there is a rule ni for information guo warrants, the Rex v. Holliſter, 
court will make a rule for defendant to inſpect the charter h 98: 3- 


* 


ä 


and corporation books. 25 * 4 1 
An entry in a bankrupt's books, before the act of bank- Far kl. 
- ruptcy, 1s evidence of a debt owing by him to the petitioning ang 7 
. creditor. © > ; CE, _ Preſton. © + 
£1 EE, Per Willes,, C. J. T. 10 & 11 G. z. B. R. H. 378. 
s A leſſee of the dean and chapter of Canterbury defendant, Ord v. Stubbs, 
8 in ejectment, at the ſuit of their truſtee, ſhall not have liber- 2 & 128. . 
ty to inſpect their books. " ö N 


On a rule to ſhew cauſe againſt an information quo war- Rex v. Bridge- 
ranto by what right defendant claims to hold a court-leet in a man.H.17G. 2, 
borough, greg ſhall not have a rule to inſpect the Str. 126069. 
+ corporation-book, for it is a matter of private claim between 8 
the ere 1 NT wt rn 2 P. 248) Ml 

On an information againſt' juſtices of a corporation, for Rexv. Cornelius 
taking money for granting pO, lend proſecutor ſhall not = 7.0. 2. 5% 
have a rule to inſpe& the corporation-books. 3 OO | 

If the lord of a manor brings ejefment for lands, claiming Smith v. Davis. 
them as copyhold, againſt defendant, who claims them as T. 18 G.z. 
freehold, defendant ſhall not have a rule to inſpe& the . "Te 
caurt-rolls, on 

A ſurvey of a religious houſe (in the Firſt Fruits Office) Vicarof Kl.. 
though the commiſſion is loſt, good evidence to prove a vi- 8 . 
car's right to ſmall tithes. - T. 21 d. a. 

An elector, officer in the Poſt-Office, ſued on 9 Ann. 1 Wils. 170. 
has a right to inſpect corporation-book where the freemen's Barnes. 235. 
names are inrolled, and to take copies. 85 „ 

The books of a company, not a corporation, nor truſtees Barnes, 2 _ | 
for a party, ſhall not be inſpeted., C7 "8 Co 

Defendant, holder of ſtakes at a horſe-race, ſhall give Barnes, 49. 
Plaintiff copy of the racing articles. * : ET 
The court will order a juſtice of peace to give. a copy of an Barnes, 468. 
information, and to produce or cauſe to be produced, the 17 5 
original (at trial for a malicious proſecution and impriſon- SE 
ment againſt the informer) and the conſtable to produce, or 
uſe to be produced, the warrant. | 


i ts 5 Every 


RT. OS. 
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L Rexv.iaheHoſt- Every member of a corporation has à right to look into the 
| + ra vi books of the corporation for a matter that ooncerns himſelf, 
Sw. fag. though the corporation is not a party in the diſpute. 1 


Barnes, 236. A ſtranger affected by a by-law, has a ri ght · to at pe 8 and 
. 7 take copies. | 0 „„ 5 i 
(FP. 249) 


10n information by the atterney-general againſt the vice 
Rex, v Purnell. Chancellor of Oxford for miſdemeanor in his office, the crown 
| H.22G,z. ſhall not inſpe@ the archives and fatutes of the univerſity. 
| 3 Wil. 239. Every one has a right to inſpe& the books of the /eſſons, 
Herden z. for they arc public book. < 
{ Aſhburovy, 8 ES 7 
Bas» _: _ - 4p > 
1 Wils. 297. A writing without ſtamps (being an agreement that A. 
Panzer v. “ and partners ſhall work mines in B's ground, and B. to 
3,465 pb «© have a pr̃aportion, and to be alſo partner for an eighth,“ 
3 Burr. 1536. Which is not a leaſe nor an aſſignment, may be given in evi- 
pp Ong dence, on treſpaſs brought by A. againſt a ſtranger. . 


Qu. as to lamps fince 23 C. 3. c. 58. Sect. 1.7 


1 | By 
(FP. 250) 1 LB.] Of ParoL EVIDENCE, viz, of WITNESSES, 1 
1 | 1 they are 5 Ry 
I. ComeeETenT, OY 1 

II. ] Credible. 8 * cla 

24S 1 Of doubful credit. fan 

y | - 1 me 

II. Not ComPETENT. 0 


[1.] Infamous. 
I.] Intereſted. 
I3.] Wanting diſcernment. 5 
I.] Ceunſel, Attornies, and Solicitors, who are in- 
truſted by their clients. 
I. ComPg TENT. 


{Under this head the two claſſes of witneſſes, credible 


. and of doubtful credit, are unavoidably conſidered pet 
* together, l | 4 de; 
1 LL witneſſes, of whatever religion or country, that 


L. III. c. 23. . have the uſe of their reaſon, are to be received and 
_ _* examined, except ſuch as we have already enumerated 2s 


not competent: all others are competent witneſſes, though an 

the jury, from other circumſtances, will judge of their cre- 

dibility. Vide infra, 1 41 

5 mY. | 1 


\ 21 


— 


how — Ps — could. not be a mit-00.L- 6b, 1 4 
But good ſenſe hath nal and „ * . Packing v; | 
bare been admitted and ſworn, on the Koran, in one caſe Sabine. Str. 


| & 
een ewo _ JR. e c N i e | 989 5 
5 | / | Barker, in Cane. 
. 5 by | 1 | 1 Wits, 84- 1 Atkyns, Ys ; 


* 


In 10. of parliament which” dire convidtions upon 
* oath of 3 the epithet. ©* credible”? is added, ol (+ P. * 251) 
it is not by any means intended to ſignif > competent ;” Man 7 4 
that is implied in the term © witneſs.” Bux it is intended Wyndham v. | 
(from abundant caution) to declare, that though competent Con 
witneſſes ſwear poſitively, their credibility 1s to be weighed ; 1 0 
and if the magiſtrates thinks the evidence nat credible, he 
ought not to couvict f 
ot withſtanding the very high reſpect we have for Lord 
Mansfield, we cannot help referring the reader to the argu- 
ment of Lord Camden in the caſe of Doc. Ex. Dm. Hind/on Publiſhed in 
& Us. & al. v. Kerſey, E. T. 5 G. 3. 1765, C. P. 2 * 
the caſe of Hilliard _ Jennings, ( ( 2 Raym. 506. Com. 
Rep. 90, 94. Carth. 5:4. 12 Mod 2:7. Freem. 509.) e 
in which laſt caſe the court of King's Bench not only de- > 
clared the two words credible and competent, to mean the _{ © 
lame thing, but reſted their main argument upon that very 
meaning of the word credible. | , 
And here, having mentioned Lord Camden's argument, 
it may be very proper (ina work of this kind) to (tate his 
New at large as to the meaning of the word cedible. He 
ays, 
©« I underſtand the word credible to mean ; worthy of eradit: W ſep 
ns When applied to the perſon of a witneſs, it beſpeaks him to 
; be a perſon of capacity to deſerve credit, I ſay, of capacity | 
to deſerve it, I go no further, becauſe no man can be ſyre = 7; - 
of obtaining credit, let him be ever.ſo credible; and, there- - 


— wW 


S 
— 


* 


le 


fore, I ſuſpect that the word credible has been 4 1mpro- , 3 4 
ed perly in the laſt paſſage * for credit, which means 2 great are ro. xa * 
5 more. Mansſield's 3 
hat Now a witneſs is credible in two ſenſes. Y arguments. 
nd iſt, When this quality is predicated of him, or denied to Ad 2 7 1 


as him in the abſtract, without referring to the teſtimony 
gh any particular fact. | 
re- *« 2d. He is credible, or not, in another ſenſe, when the 


Matter of his teſtimony, in a Fee caſe, comes to be In 
It diſcuſſed and tried. 


« A man A 


? X - * 


THE LAW OF EVIDENCE. sk. I. 


& A man therefore may be credible in the firft ſenſe, 
though not credible in the ſecond, and yet the word properly | 
uſed in bo tn. e e | | 

«© When you apply this epithet to legal witneſſes, that 


law, where it is ſo applied, muſt determine the meaning. 
c Now, if I aſk this general queſtion, who are credible 


- witneſſes by the law of England, i. e. perſons worthy to ob- 
tain credit? If the queſtion is not abſurd, I can give but 


one anſwer to it, all ſuch perſons as are permitted to give 


| teſtimony in the courts of juſtice. Who not credible ? 


Thoſe who are not permitted. F . 
« The very admittance of the perſon to be examined, 
proves him, in the eſtimation of law, worthy of credit, 
while he-ſtands unimpeached, by calling him competent. 
«« But when a witneſs's teſtimony is under trial, and J 
am aſked, Whether ſuch a deponent is a credible witneſs to 
thoſe fats ? I muſt take in a thouſand circumſtances in or- 


der to judge fairly of his credibility guoad hoc. 


In this caſe I admit that you pre-ſuppoſe the evidence 


given, becauſe his egg then depends not only upon 


P. 253) 


his perſonal character, but likewiſe upon the evidence given, 
with many other circumſtances 

: 1 This general character of credibility in the abſtract, 
is fo inſeparable to the perſon of a diſintereſted witneſs, that 
nothing but an infamous judgment can deprive him of it: 
he is diſbelieved in one cauſe, he is notwithſtanding a cre- 


dible witneſs in the next; he fails there, yet in a third he 


may obtain credit; let his conduct or general character be 


What it will, he is a credible witneſs to every fact wherein he 


has no intereſt. 8 
“% When I fay that all indifferent witneſſes are credible, | 
do not mean equally fo, for credibility may have its degrees; 
his rank or character may make him more or leſs credible, 
but it is ſufficient for my purpoſe if the worſt is intitled to 
any degree of credibility. | , +73 | 
Now where a man's teſtimony is impeached, this ge- 
neral character of credibility is no longer conſidered other- 
wiſe than as a circumſtance, and the inquiry is changed into 
a ſcrutiny of his credibility to that particular fact. And 
here men of all ranks, character, and fortunes, are equall 
liable to the ſame inquiry; it is by no means a conſequence 
that the beſt man ſhould turn out the moſt credible witnels 3 
EEC oe Eh ee 


U 
bi 


8.1. THE LAW OF EVIDENCE. *- 


1. | 
e, fer day's experience proves the contrary, and a bad man 
ly dot only allowed to be a good witneſs, but ſometimes even 


better than a much better man. | 
In this place it is proper to obſerve, that the good cha- 
der of the man has been confounded with the credibility 
{the witneſs, which are two different things, for the ſtatute. 
2s never ſo ſimple as to require the atteſtation of honeſt _ 
nen, pre impoſſible either to be known or tried; — b 
nly demanded + indifferent witneſſes, a deſcription equally (+ P. 
eg and xe triable ; indeed, a. man Pain (t 254) i 
honeſt enough to tell the truth for a third perſon, if he  _ + 
as no motive to do otherwiſdQG. . "he 
« Nor is if ſtrange that a bad man, in ſome caſes, ſhould. = 
e a credible witneſs, and a good one not credible ; for cre- ® 
it is not in the power of the witneſs, but is lodged in the 
bird perſon, and is a matter of the niceſt and moſt difficult 


— 


lſcuſhon. 5 | 
The ſlighteſt circumſtance may turn the balance; pro- 
ability in the tale, collateral e eee or impeach- 
tent by ot her evidence, contrary declarations, tamperings, 
ie confident or modeſt demeanor of the witneſs, heſitation, 
onfuſion, prevarication, ſelf- contradiction, compared with 
he contrary behaviour: theſe, and many other conſidera- 
ons, conſpire to create or deſtroy belief; and therefore 
ie general character of the man is of no great moment in 


re- cighing the credibility of the teſtimony; for I appeal to 
he perience, whether general character is ever called in to 
be peach“ a perſon's evidence, * till ſome ſtrong attack , 


= - = 4 - | 
Im another quarter is made to his credit? and therefore A fupport, 
ery man, without exception, who is free from all intereſt 


n the fact he comes to atteſt, is a credible witneſs, i. e. he 


eſerres credit; nay, he is always believed, unleſs ſome 
ble, ber objection, beſides character, is raiſed againſt his 
to eitimony.“ - 


$ far Lord Camden :—let us ſee what others have ſaid 
pon the ſubjeQ. 1 1 8 
To be a witneſs one need not be fo abſolutely indifferent, „ 17d 


nto to be a juror; and the + reaſon is, becauſe you may make Hardwieke. 

\nd he obje tion to his credit; but if a juror be once ſworn, he Ar. 359- 

ally nds equally a juror with the reſt. | | (+ FE. 4 5 5) 
nce i Lord Hardwicke, when an objeQion was made to the An. 366. 
Is ; : 


Impetency of a witneſs at niſi prius before him, was always | 
iclined to reſtrain it to nk credit, rather than the com- | / 
eng) of the witncſs, unleſs it was like to introduce great 

| perjury, 


E's 


# ; ? F * 
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perjury, becauſe it tends to let in light to the cauſe, ay 
| there may be ſtill an objet ion made to his competency, 
. g, Ihe diſtinction between jurors and wit neſſes is eſtabliſh 

V. Hale 8 H. 4 « — 2 

p. C. 280. by the 1 In. 6. 6. there int. al. though the witneſs be d 
An. 360, 1. the ncareſt alliance, or kindred, or of counſel, or tenat 
. nts or ſervant to either party (or any other exception that mak 
General rules : 3 | 5 WM 
of evidence. eth him not intamous, or to want underſtanding or diſen 
v. pott, rules tion, or a party in intereſt, ) though it be proved true, ſt 
or OE in not exclude the witneſs trom being worn; but he ſhall b. 
mt 2 (worn, and his credit upon the exceptions taken againk 

| him, lett to thoſe of the jury who are triers of the fa 
Sed. gu. as to counſel, Cc. | | TL 
| It ſcems (@) agreed that it is no exception againſt a per 

(a) Hawk ſon's giving evidence, either tor or againſt a priſoner, tha 
F. e. 432. he is one of the (b judges who is to try him; and thereſo 
66) A commil- . | ; | ; 
fioner by virtue in the caſe of (c) Hacker, two of the perſons in the con 
of acommiſſion miſſion for the trial came off from the bench, and wen 
out of Oe, {worn, and gave evidence, and did not go up to the bend 
cer y may Im . . g . ; | N 
felt be examin. again during his trial. 
ed as a witneſs at the commiſſion, but then he-muſt be examined firſt by the other ec 
miſſioners, after which he may proceed in the execution of the commiſſion, 2 New Ab. 186 
(FP. 256) + lt is not any exception to a witneſs that he is one of tt 
a New Ab. jurors; but then he is, if called upon, to give his evidene 
16 on oath openly in court, and not to be examined privat 
by his companions. | 


(+ P. 257) 25 n II. Not Courzrzxr. 


[1.] Infamous. 


HE V are ſuch as may be challenged, as jurors, pri 
1 ter delitum. Challenges propter delictum are \0 
ſome crime or miſdemeanor, that affets a man's cred 
| and renders him infamous, as for a conviction of trealo 
So. L. 6.b.:- or felony, | | | 
2 Rol. 686. l. 27 . Of privacy. 4 
Id. I. 30. Though it be to excuſe a man accuſed falſely by bin 
and by the inſtigation of another. 12 
Ray. 369. But a perſon pardoned for his treaſon or felony will be 
x Vent. 349. d witneſs, for the pardon takes away parnam & reatun. 
Ray. 369, 380. So, if he be burnt in the hand for felony, for tba 
Keil. 3 guaſi a pardon by ſtatute, and proof of the record where 
8 dcdlergy is granted, is ſufficient, without proving that he * 
com. pis. 517. burnt. „ v | 
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80, an accomplice for the ſame crime before conviction, Keil. 15, 18. 
he has a promiſe of pardon, and the n be not V. poſt Rules 

2 his evidence. : pes on, 

be out a man infamous in any reſpect ſhall not be A Amed co. * 6. . 


nau he be attainted of a falſe verdict. ' 
make he is convicted of forgery upon the St. 5 El. 14. or Co. L. 6. b. 
ilereherwiſe, -, $5 Modi74 


he affidavit of one convicted of forgery cannot be read Walker v. 


all M upport a complaint, but it may to defend himſelf againſt f hogs 28 4 

ainiomplaint. Vid infra. | 85 e's "a "Þ 

fad If the witneſs is convicted of a conſpiracy at * of the (+P. 258) ; 
ng, he ſhall not give evidence. 8 


a per Ot convict in præmunire. Ibid 

by the ſt. 5 EL g. if convicted for perjury ö b 

reſogſ the judgment reverſed. Co. L. 6. b. 

como if convicted of perjury at the common law. 

wee if he had an infamous Judgment, and upon that ſtood Ibid. 

bene the pi/lory, or tumbrel. 5 | « 0 The 
or be fligmatized, or loſe his cars. 00.4.3. 

Or be whipt for petit larceny. Per St. John at Suſſ. aff. 5Com.Dig.516, 


. 16688”. 

of Win cjement, verdict for plaintif as to a e part of PendockExDm, 

denſe premiſſes, ſubje& to the opinion of the court upon this gre; "ir 

int reſerved at the trial, viz. whether a perſon convicted H. 28 C. 2. 

petit larceny, and who had undergone the ine Barnes, 467. 

whipping, was, or was not a competent witneſs to a will, 

hereby the premiſſes in queſtion were deviſed ? The 

un held the perſon convicted not to be a competent wit- 5 
Petit larceny is felony; it is a crime equal to grand 

6 if not ' worſe, becauſe the temptation is leſs to 

little than much; it ſprings from an evil mind. 

Aman is not a witneſs, if he haye judgment of the pil- z Lev. 426. 

though he did not ſtand there. Salk. 689, 

Or be convicted of Zarretry, though only fined, for the Salk. 690 

ime makes the infamy. 

do though pardoned after a conviction of perf jury, he 1 Vent, 349. 

all not be a . for there the diſability | is part of the Salk. 68g. 

gement. | sCom.Dig.517e 

do a pardon of any crime after examination of the wi, 

6, and his teſtimony given, does not make his teſti- 3 


| ru 
re | 
credit 


realo 


y bin 


tum. Sony good. 
that + So, regularly, an aff davit of ſuch a e in any cauſe (TP. 25 9 
here not be admitted. r 
he but a conviction of felony, perjury, c. does not take 1 

My his teſtimony, unleſs the record be proguced.- EE 


80 
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x Sid, 51, S8o a record, by which he is found guilty by verdid, A! 
| not ſufficient, if judgment be not entered. 
3 Lev, 436. So if he ſtood in the pillory, where the judgment 


5 Mod, 75, not infamous, it does not take away his teſtimony; Mur 
for a libel, or words in ſlander of the government. 
Co. L. 6. b. So a man out/awed in a perſonal action. 


x Vent. 349- So the pardon of an effence enables him to be witne 
Salk, 63g, (except in perjury, as before obſerved) as, if the felon 
&c. of which he is convicted, be pardoned. 
Salk. 689. = So 3 pardon of perjury by act of parliament enables hi 
E 3 er | | 
Mar, Pl. 136. So if there be not a legal objection againſt a witneM yi 
other ſcandal to his credit ſhall not be allowed; as, that Woh 
is a whoremaſter, drunkard, &c. f 
3 An affidavit of one convicted of perjury, &c. ſhall be M Wif 


lowed to prove a male practice againſt him. Vide ſupra. 


| in a 
1 P. 260) 5 + [2-] Interefted. 
Bl. PAT I TFERESTED witneſſes may be examined upon a u 
ITI. c. 23. dire, (veritatem dicere) if ſuſpected to be ſecretly cot 


cerned in the event, or their intereſt may be proved | 
court; which laſt is the only method of ſupporting an 
jection to the former claſs; for no man is to be examined! 
prove his own infamy. 5 
Intereſt ariſes from, and is connected with ſo man 
and ſuch a variety of circumſtances, that it is morally 
poſſible (at leaſt ſo it appears to me) to form a clear andi 
telligible arrangement, therefore it hath not been attempt 
here. The caſes are, however, given, i. e. ſuch as if 
pear in our printed books; or rather, ſhort abſtrad hb 
them. ok 
The following may, in ſome meafure, be conſidered 
a general rule, but, like all other ſuch rules, liable to t 
| It is, that | 
Per Hardwicke, The true notion of who may be a witneſs, may beg! 
C. J. on con. thered ſrom the queſtions on the woire dire, viz. wheth 
. he is to get or loſe by the event of the ſuit; if he can a 
G. 2. f;. R. H. {wer that fully, he muſt be a witneſs. | 
358. Ibid. To he a witneſs one need not he ſo abſolutely indifferent 
as to he a juror ; for the credibility of a witneſs may be ol 
jected to, but not ſo of a juror. | 
Fotheringhamy, A perſon who apprehends himſelf intereſted, thoug W. 
708. 1g. Aris. jure he is not, is no witneſs. 


V. Salk, 283. | 1 A ſervant 
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1 D . 
A ſervant, for beating of whom the maſter has brought Dungey v. 
als. Sed r. If this i lav /; N 
5 . - : | « 7 Ur Str. 


” | 14. Sed vide 
% Harding, T. 10 G. Str. 595. contra. and ſo in Lewis v. Foy, M. 60.2. ee 3 i 


w1 | 1 Atwoodv. Den 
Jy party who excepts to a witneſs may call 82 85 after 1 3 
A wife may be a witneſs to prove her daughter's wed- Williams v. 

g clothes delivered on her huſband's credit. 7 his was Les * 
an action againſt the daughter's huſband. Had it been 
ation againſt the father, the defendant's wife could not 

je been called as a witneſs. „„ „ 

A wife ſhall not be a witneſs for or againſt her huſband, Baker v. Dixie 


ugh with confent. It is to preſerve the peace of fa- 5 L. 
| be Wife of Prochein amy allowed. | : Denniſon v. 
Pra. But, per Lord Hardwicke, in a ſubſequent caſe, Pro- e, B. R. 

in amy cannot be witneſs for the infant. Hopkins = 

Guardian on record, not allowed.. Neale, H. 9 G. 


| ; | 2 Stra. 1026, 
Clutterbuck v. Ld. Hunting-tower, C. B. H. 8 G. Str, 506, 


A Oh =p = 
y co In an action againſt the maſter, the ſervant to whom 2 5 
goods were delivered, allowed to prove payment by W — 72 


third perſon. | | Een 
Creditor of bankrupt not allowed to prove him a game- Shuttleworth x, 
; ES 5 . : Bravo, H. 8G. 
; | FR. 4 l : Str. c07. 
Infant declares per gardian, he being liable to coſts ; 1 3 
at he ſaid may be given in evidence by defen- field, H. 9 . 
nt, 1 | | Str. 548. 


ind i Eos | 1 | 
mp f 133 in an action aſſigned for error, that he Dales Mild, 
as a ntIff died before judgment; and to prove it he called. niſi prius ia 


t wife * of the plaintiff, and the Chief Juſtice allowed Middleſex,Cor- 

to be a witneſs. Quære tamen, for that is begging ram Pratt. C.). 

queſtion which was then to be tried. The above is an 3 = * 

act py of Strange's report of the caſe. | means the wi- 
EIN dow. If ſo, where is the doubt upon the caſe as here tated ? | 

A. delivered South Sea bonds to B. from whom they (TP. 262) 

re ſtolen ; C. a clerk ſtopped them, when D. brought Bl v. Boſtock, 

tm for the intereſt ; D. brought trover againſt C. who N. 10 C. Scr. 

trial called B. to prove the property in A. but he was 75. 

uſed, having made himſelf liable to coſts in the action, 

ziring bond to indemnify the company for ſtopping 

bonds; then A. brought trover againſt D. and B. 

admitted as a witnels. | | 

Where two qualifications are neceſſary to be elected, Stevenſon v. 


a Neviſon, P. 10 
Who was only one of them may be a witnefs to prove & Hd Rm. 


n 1353. Str. 583, 


{ 


8. Str. 406. Vendor without covenant for good title, or warrant 


F > 
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Rex v. Moife, On an indictment for deſtroying a note, the Proprig 
7. 10 G. Str. may be a witneſs. b i 1 
GEN v.Payne, 'The party to an uſurious contract cannot be a yity 
T. 11 C. Str, on an action to prove the repayment of the money 


633. A wife may be witneſs againſt her huſband, indie; v 
I * an aſſault on her. 922 5 uity 
5 If two are indicted, one ſubmits and pays a fine, In 
Rex v. Fletcher, may be witneſs for the other. | rq 
Fog S. Str. A goldſmith's ſervant who had overpaid a note, allowed] Me 

: cht 


Marcin v. Hor- Creditors to prove defendant not intitled to the bent 
rel, M. 118. of an inſolvent act, allowed; becauſe the plaintiff in 
Stra. 647- action was the only perſon concerned in the event oft 
net 1 cauſe. The Chief Juſtice ſaid, it would go to their cre 
G. Str. 650. but not to their competency. 8 


The bailiff who had a warrant to arreſt, not alloy 


1 to prove an attempt to arreſt, on action againſt the * 
650. riff for a falſe return, . 
3 Raym. Proſecutor on an indictment, though he had laid Th 
Rex v For, M. Wager that he convict defendant, allowed. - 


12 G. Str. 652. f Infant under ten, very ſeldom, and under nine, n 
(+P.263) ver admitted to be a witnels either in capital caſes, ork 
Rex v. Travers, ſer offences. Sed vit. tit. general rules of evidence & nf 
Per Gilbert, C. 
B. & Raymond, 83 P. 12 G. Str. 700. Cont, Rex v. Powell, & Rex v. Brazier. 2 J.. Hz 
* (3:37) On an indictment for forging a letter of attorne 
ex oF! whereby he transferred Z.'s ſtock, A. may be a witne 
oe.” for the Bank indemnify him. 5 88 
Hawkins v. If bail is a ſubſcribing witneſs, he ſhall be obliged | 
Perkins, M. 7 give evidence, otherwiſe not. 
* may be witneſs to prove title of vendee. Sed gu.? If 
Se. 5 ſeal was bond fide, whether a covenant or warranty 1 
| | implied by law ? f 
| On an information for importing teas contrary to tl 
Fuller, qui tam, act of navigation, the maſter of the ſhip produced by d 
- % JSP» fendant, b lowed ; becauſ ſhip is forfeitedl 
M. 1923. endant, but not allowed; becauſe the ſhip is orfe 
Bunb. 140. the act, though there was no information againſt it. 
: E. contra, maſter of a cart, though forfeited for ll 
Ibid. ning goods, allowed. Vide the next caſe. 
On an information for importing India ſilks, maſter « 
the ſhip not allowed, though no proſecution commence 
againſt him, becauſe an abettor, and liable to 500). penilt 


Rickſon v, 
$andforth, H. 


1724. f 5 N : | 
Bunb. 140. On information for importing brandy in unſizeal 0 

pong v. | "ele thi inte 0 
Faſting, M. caſks, maſter of the ſhip not allowed, though no in W. 


b mation filed againſt him; for he is liable to 100. pen 
Bunb. 203. ty for breaking bulk. | i = 
3 1 
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| R 3 | Field v. Curtis, 
A bankrupt cannot prove his own act of bankruptcy. 13 IE 
+ On indictment for perjury for -denying in an anſwer 829. Eo 
agreement nat to put a note in ſuit, the giver of the (+ f. 264 
xe, defendant at law, and plaintiff in cquity, cannot Rex v. Nunez, 


ney, 
"Ye We witneſs. Sed gu. 2 IF the debt and coſts in la and ©: 9 d. x; 
ity are paid, and the proceedings at an end? TY... = 2 


In an action by a father for deflowering his daughter, Cock v. 
r quod ſervitium amiſit, the daughter may be witneſs. Wortham. 
Member of a corporation who has acted under the _ 10 G. 2. 
zht claimed, but has no intereſt, may be a witneſs to Ri 
we the uſage. | | | H. 10 G. 2. 
On action brought againſt a maſter, for his carman's Str. 1069. 
wing his cart negligently, per quod, Cc. the carman Jervis v. 0000s 
ay be witneſs for his maſter. Ws Str. 3 


allo A wife's owning receipt of money due to her huſband Hall v. ail, 
he wr wages earned by her, no evidence in an action brought T. 11 G. 2. Str. 
the huſband. 5 | „ 9965” 
lad The wife of one defendant cannot be wit neſs for the Rex Frederick, 
her, on an indictment againſt two. T. 11 G. 2. Str. 


Defendant in ejectment againſt whom a verdit has Rex + Bills; Me. | 
en given, cannot be witneſſes for the proſecutor, on in- 12 C. a. Str. 
&ment for perjury at the trial. Vide gu. ſupra, upon an 1104. 
iiment for perjury. DE 
In order to take off the teſtimony of a perſon joined in Lloyd. Willi- 
tornef e ſimul cum, evidence mult be given of his being ſome 2 gry G. 4. 
2y concerned in the fact, that proceſs has iſſued againſt 2858 
n, and endeavours been uſed to take him. 
He may be admitted, it plaintiff does not ſhew he has Hill v. Fleming, 
ten ſerved. Sed vide the preceding caſe. = 2 Fo ROE. 
If defendant's bail is a material witneſs, the court will — Sint, 
rmit his name to be ſtruck out, on another entering into T. 8 G. a. B. 
e recognizance in his room. R. H. 133. 
t This cannot be dene at niſi prius, but muſt be done be- (+P.26 5) 
re the cauſe comes on to trial. 1 Ss 
The court will not give leave to ſtrike out the name of Þ2r7ingion v. 
defendant in ejectment, on affidavits, that he is not n 
. ; . : . | 9 G. 2. B. R. 
tereſted in the premiſſes, and is a material witneſs for the H. 162. 
her defendants, ef; pecially if the jury proceſs and ſubpœnas Rev v. Moore, 
ve iſſued. 8 M. 9 G. 2. 
lan informeris to have the penalty, his oath is not evidence. Rex v. Colſins, 
be par ho ſupports the cauſe cannot be a witneſs. E 
nene party Who ſupports t s. Hopkins v 
A creditor of a bankrupt who has releafed his debt to Neale, H. 9 . 
aſſignees, but not to the bankrupt, may be a witneſs 2 B. K. H. 202. 
prove the bankruptcy. N N eee | Þ 
What a bankrupt ſaid of his bad circumſtances, is not G. 2. 1 
ce, unleſs ſpoken when he was removing his goods, Qc. b. R. H. 267. 
5 A mother 


{ 


2 A mother may be witneſs to prove her marriage, h 
277. her ſon's legitimacy is in queſtion, 5 
8 A perſon indicted pleading miſnomer, and for want ; 
Ii. 304, Teplicationdiſcharged,may be witneſs tor theother defendant 
er Hardwicke, A man's having a bare anthority, without intereſt, y 
deration, | : 
Rex v. Bray. B. R. H. 358, 


An office is always an intereſt. 5 | 
A man may be a witneſs, though he is liable to 
information for a paſt fact, to which the trial relate 
Sed vide ante. | 7; | | 
An eliſor named by a former mayor, to return a ju 
of freemen to elect a new mayor, or one of the jury 
returned, may be witneſs for the new mayor, defendant 
(+ P. 266) an information, quo warrants. | 
Rex v. Brough= f The party ſuppoſed to be defrauded may be a witne 
ton, P. 18 G. 2. on an indictment for perjury. | EY 
: « If a witneſs is examined by the party producing him 
„ Stewart, One point only, the adverſe party may croſs-cxamine hi 
T. 1740. to that, but not uſe him, to prove a different fact. 9 
2 Arkyns, (at common law) if at niſi prius the contraty is not ev 
($494 DT; day's pr actice? | „ | 
Hardwick A father, who has gained his freedom in a borough | 
Rex v. Mayor ſervitude, is a good witneſs to prove a cuſtom where 
er his eldeſt ſon is intitled to his freedom = 
G. .. The confeſſion of a perſon on his death-bed, of a fo 
gery committed by him, of an inſtrument atteſted by hun 
i oy 1 07 18 evidence (to ſet aſide that inſtrument) proper to be le 
N ; . 
Burr. 1244. Leave to examine an ancient witneſs before a ud: 
roſt v. cannot be without conſent. ; 
1328 A co-obligor in a bond to the ordinary, under 22 & 
ters Feste Car. 2. c. 10. is a competent witneſs to prove a tender! 
Carter v.Pearce, . pet P 
adminiſtratrixoſ the adminiſt rat rix. 5 
Biggs. E. 26G. DECLARATION for work and labour, and for mont 
Wenge Eaſt, paid, laid out and expended. OY 
TT. Pleas the general iſſue, except as to 21. 5s. and 2 
* that a tender by the defendant; on both which, iſſues . 
joined. . „ 5 
This cauſe was tried at the laſt aſſizes at Saliſbury, 
fore Hor HA Baron, when a verdict was found for ! 
defendant, ſubje& to the opinion of the Court, on a Co 
which ſtated that the ſum of 21. 5s. was tendered to 
plaintiff by one Mood, who was one of the defendant's {cl 
rities by bond in the eccleſiaſtical court for her duly adm 
niſtering the inteſtate's effects. = 7 


» : $ 


J. on confi- not hinder his being a witneſs, if he is not a pan 


* 2 a FF 22 — — 
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The queſtion for the opinion of the cord is—Whether ( 7 F267 5 
the ſaid Wood was a competent witneſs for the defendant ? : 
Fekyll for the plaintiff. 


Gibbs for the defendant. 

The court ſaid no 1 could be entertained about the 
competency of Wood's teſtimony ; and that if a creditor of 
the adminiſtratrix had been offered as a witneſs, (which was 
a ſtronger caſe,) there could have been no objection to his 
evidence being received. The bare poſſibility of an action 
being brought againſt a witneſs, is no objection to his com- 
petency. And, | | a | 

BULLER, 45 added, that this was not like the caſe of 
bail, becauſe they are directly and immediately intereſted; 
for if a verdict be given againſt the principal, the bail be- 
come immediately anſwerable. . 

In order to ſhew a witneſs intereſted, it is neceſſary to 
prove that he muſt derive a certain benefit from the deter- 
mination of the cauſe one way or the other. Then in this 
caſe, ſuppoſing there were no aſſets, though the defendant 
would be anſwerable for the coſts, ſhe would not be liable 
on her bond to the eccleſiaſtical court. She is only bound 
to diſtribute the inteſtate's effects, and it does not appear in 
this caſe how ſhe has applied them. 

Judgment for the defendant. | 

Upon a motion to ſet aſide the verdict, and grant a new viItan and 
trial, Buller, F. before whom the cauſe was tried at Guild- others Aſſig- 
ball, at the fittings after the laſt term, reported as follows:— nees of Sutton 
That this was an action upon a bond given by the defendant 5 
to Sutton, to which there was a plea of non eft fuctum, and 26 8. 5 
mother of the ſtatute of uſury. It was proved by one wit- Durnf. & Eaſt, 
neſs + for the defendant, that the bond was given in conſi- V. 296. A 
deration of delivering up two promiſſory notes made by Mrs. (TP 268.) 
Perry, payable to Birch or order, the one indorſed by Birch Perſon is not 
and Davenport Sedley, the other by Birch, Corbin, and Da- iche te f 
venport Sedley, to Sutton. Davenport Sedley was then called peach a ſecuri- 
by the defendant, to prove that the conſideration for the 17 whichhe , 
notes was uſurious; but his evidence was objected to, on 5 
two grounds; iſt. That he was called to invalidate a ſecu- reſted in the 
rity which he had given; and that an indorſer of a note, ©v<nt of the 
independent of any queſtion of intereſt, could not be per- 
mitted to prove a note void, which he himſelf had indorſed; 
ay. That he was interęſted in the queſtion, which was 
meant to be put to him; for if the notes were given for an 
uſurious conſideration, he would never be liable to pay them: 

. 1 N though 
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THE Law or EVIDENCE. | B8, 1, 
though by overturning the bond, they might be ſet up 


again. For theſe reaſons the witneſs was rejected, as being 
incompetent. _ = 5 b 
This motion was made upon the ground, that Davenport « 
Sedley was a competent witneſs, and ought to have been ad- « 
mitted to prove the fact of the uſur . 40 


Mingay, Baldwin, and Manley ſhewed cauſe, and argued « 
upon the two queſtions which had been made; 1ſt, Whe. 0 
ther the witneſs was not intergſted in the queſtion ? adly. FR 
Whether in. any caſe a perſon ſhall be permitced to invali- Ve 
date his own ſecurity ? | . 


Upon the firſt ground the contended, that the witneſs 

was certainly intereſted in the queſtion which was put to 
him; for before the bond could be impeached, it was ne- "of 
| ceſſary to prove that the notes were uſurious ; but the wit- fee 
(JP. 269.) neſs being an indorſer of thoſe notes, could + not be admitted pr 
_ to give ſuch evidence. The anſwer given to this objection eq 
at the trial was, that Sed/cy's name had been ſtruck off. But of 
if this had been an aCtion on the notes themſelves, againſt ane 
the acceptor or drawer, and Sedley had been releaſed, his 900 
teſtimony could not have been received, becauſe he is im- net 
mediately concerned in anſwering any queſtion upon the Ja 
validity of them. It is upon this principle that many per- pro 
ſons are incapacitated from giving evidence, who are en- tim 
tirely unintereſted in the event of the cauſe, becauſe they plai 
are intereſted in the guęſtion which is to be put to them. As 1 
7 in the caſe of commoners, who are not allowed to give evi- by 1 
dence in an action concerning the right of common in ano- tiffs 
ther. So alſo, in the caſe of under-writers ; they are never the 
permitted to be called as witneſſes in an action upon the Call 
ſame policy which they have ſubſcribed, though they are not ing 
intereſted in that ſuit, as the verdict cannot be given in evi- plain 
dence in any other action. Neither can a co-obligor give beer 


evidence in an action upon the bond which he himſelf has WM had 


E- | executed, for the ſame reaſon. _. | | obje 
"ip | 2dly. The witneſs is called to invalidate his own ſecurity, the 1 
ſince the conſideration of the bond, was the giving up of if. 

the notes, of which he was an indorſer; and thercfore to there 

-.- | deſtroy the one, he muſt impeach the others. The courts BW debt, 

Hhuave frequently laid it down as an invariable maxim, that calle, 


no man {hall be ſuffered to invalidate his own inſtrument; if dene. 
5 it were otherwiſe, the conſequences would be very prejudi- it tei 
(a) 4 Bur. 2251. cial to trade. In the caſe of Abrahams and Bunn, (a) WM liſch 
5 where the borrower of money was called to prove an uſurious Wl - 

5 6 n 
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. neſs. As in the caſe of Whittenbury and others, againſt 


contract, entered into by the defendant, who was a pawn © 

broker, + though the competency of the witneſs was allowed, ( FE 250.) 4 

becauſe the pledge was returned, yet Lord Mansfeld ſaid, 

« Had the defendant produced a. ſecurity, or proved the 

« pledge to be remaining in his cuſtody, it would have been 

« a different conſideration, whether the witneſs who was 

« the borrower of the money, could be examined to con- 9 

« tradict this.” In an action by the drawee of a bill of ex, 7 

change againſt the drawer, the acceptor, · who was inſol- | | 

vent, was not permitted to give evidence. M:tchel v. Con- 6 

away. (a) | To | | tit. Evid. p. 14. 

a 3 „ 5 pl. 47. | 

In the caſe of Winlaw and Daniel, (b) which was an (6) Sitting af- 

ation of trover for three bills of exchange, Lord Mang- ter Hil. 1786, 

feld merely ſaid, that an indorſer might be a witneſs to 3 

prove the property of the notes in A. or B. as he was 

equally reſponſible to either. In ſuch caſes, the teſtimony 

of the indorſer does not go to invalidate his own ſecurity, 

and therefore he is admiſſible. But where ſuch teſtimony 

goes in diſcharge of the note, he is not a competent wit- 


Fackſon et uxor executrix, (c) which was an action on a (e) Sittings af- 
promiſſory note given by Wheeler the teſtator, in his life „ 
time, to one John Collier, and by him indorſed to the e 
plaintiffs. „„ 

It appeared to have been an accommodation note, given 
by the teſtator Collier, who had bought goods of the plain- 
tiffs, for which he was made debtor in their books to nearly 
the amount of the note. The defendant propoſed calling 
Collier, to prove that the note had been ſatisfied by his hav- 
ing given two bills to the plaintiffs in diſcharge of it. Phe 1 
plaintiffs on the other hand contended, that the bills had e 
been + refuſed by them in diſcharge of the note, but that they ( P. 271.) 
had received them in payment of the book debt; and they 7-3 
objected to Colliers teſtimony being received as indorſer of 
the note. Buller, F. refuſed to admit him upon two grounds, 

Iſt. That he was intereſted in proving the note paid, for he 
thereby got rid of it: and as to his being liable for the book 
debt, that was a different tranſaction. 2dly. That he was 
called to invalidate his own ſecurity; for though his evi- 
dence did not tend to impeach the validity of the note, yet 9 
it tended to take away the remedy upon it, by ſhewing it | 
liſcharged. 2 | 5 3 1 


. 
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It was not till after Lord Ch. J. Z's time, that the 


party who was intereſted in a note, could give evidence 


2 Stra. 1043, 
1104, 1229. 


concerning it in a criminal proſecution for forgery, perjury, 
or uſury, where the note was the foundation of it. 


* Bearcroft and Bower, contra. The tendency of this court 
of late years, has rather been to confine, than to increaſe 
objections 'to the competency of witneſſes. In : order to 


judge of the admiſſibility of a witneſs, ſeveral circumſtan- 


ces are neceſſary to be underſtood. iſt. What the iſſue is 
between the parties. 2dly. What circumſtances have al. 
ready been proved in the cauſe. 3dly. What the witneſs 
is called to prove; and then it is to be conſidered, whether 


there is any ſubſtantial ground for the rejection of his teſti- 


(cr. aa. 


mony. The iſſue between the parties in this caſe was, whe- 


ther the bond had been given by the defendant for an uſu- 


rious conſideration. It had been already proved by another 
witneſs in the cauſe, that the conſideration for executing 


7 this bond, was the giving up of the two notes, + which were 


at the trial oy in the hands of the defendant, - hay- 
ing been reſtored to him at the time that the bond was taken. 
Sedley, the witneſs, was called to prove the conſideration of 


theſe notes uſurious, in order to invalidate the bond. He 


was objected to, as being an indorſer, and thereby coming 


to ſet aſide his own ſecurity. But when the peculiar circum- 
ſtances of this caſe appear, the court will ſee that he could 
have no poſſible intereſt in ſetting aſide the bond; for, if he 
were intereſted at all in giving his evidence, it was rather 
againſt proving the fact for which he was called; for ſo 
long as the bond ſubſiſted, he was entirely diſcharged; there- 
fore it was his intereſt to ſupport it. 8 
Then, if there is no objection to his evidence in point 
of intereſt, the only conſideration is, whether he ſhall 
permitted to invalidate his own ſecurity ? OE 
They admitted the propriety of the general rule, that no 
perſon ought ever to be permitted to invalidate any inſtru- 
ment, or caſh-paper, to-which he has contributed to give 
a currency, by affixing his name. But that rule has, only 
been adopted in caſes where the action has been brought, 
on ſuch ſpecific note, or bill, againſt the perſon liable. 
There the evidence of the 19 could not be received, 
becauſe it tends to impeach his own ſecurity. But that 
principle does not apply here; for the notes of hand have 


actually been given up; they are not the ſubje& of diſpute 
in this action; and therefore it is no longer the intereſt of 


the 
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FE 


q public to prevent che indorſer from telling the truth, a0 
be himſelf is no longer liable upon them, and they have 2 
ceaſed to be in circulation. If, indeed, the notes + had ( P. 273.7 


remained as a collateral ſecurity, and had not been merged 

in the bond, the caſe would have been different. As the 

witneſs, therefore, was not interefted in the cauſe, neither 

was he in the gue/tion : for the que/tion was, upon the yali- 

dity of the bond, (to which he was not a. party), and not 

on the notes. If the queſtion had been, whether theſe 

notes were the conſideration of the bond, then the witneſs. 

might have been intereſted ; but that had been proved by 

another witneſs. In the caſe of Clerke agaipſt Shee, and, EY 

another, (a) Lord Mansfield mentioned the caſe of Buſh and. (a) Comp. 199. 

Rawlins, which was an action of debt upon the 2 Geo. 2. 

c. 24. againſt bribery ; where a perſon who had taken the 

bribery oath was held a competent witneſs, to prove that „ Could the 

he himſelf had been bribed *. „ 

credit? He muſt be guilty of per jury, and liable to be convicted, upon an in- 

ditment properly framed. | | Oe | | 
So in ſome caſes a man 1s permitted to impeach his own 

ſecurity, as by pleading uſury upon the record. 1 

Lord MAN SFIEL D, CH. J. | 

The old caſes, upon the competency of witneſſes, have 

gone upon very ſubtle grounds. But of late years, the 8 

courts have endeavoured, as far as poſſible, conſiſtent with | 

thoſe authorities, to let the objection go to the credit, ra- 

ther than to the competency of a Ms. In this caſe, it 

ſeems to me that the witneſs had no intereſt in the preſent 

queſtion, for either way he is diſcharged, If the bond is 

good, it puts an end to the notes; if bad, the ſame ground 

that vacates the bond, vacates the notes; therefore, in 

point of interęſt, I think there is no objection to his com- -£Y 

PENG. But what AO mes ah me i law e VV 

on + public policy, which I take to be this, that no party who (+ P. as 

has {an 5 5 or deed ſhall ever be permitted to give FP 27 1 

teſtimony to invalidate that inſtrument which he hath ſo | = 

figned, And there is a ſound reaſon for it; becauſe every 

man who is a party to an inſtrument, gives a credit to it. 

lt is of conſequence to mankind that no perſon ſhould hang 

out falſe colours to deceive. them, by firſt affixing his ſigna- 

ture to a paper, and afterwards giving: teſtimony to invali- 

date it. It is emphatically right in the caſe of notes; for, 

in conſequence of different itatutes, two very hard caſes - 

have ariſen, Firſt, with reſpect to a gaming note, mes 2 

N though 
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though in the poſſeſſion of a bona fide purchaſer, witholit | 
notice, is void. It is ſimilar in the caſe of uſury: A note 
iven for an uſurious conſideration, though in the hands of 7 
a fair indorſee, is equally void. And therefore whenever a 2 

man ſigns theſe inſtruments, he is always underſtood to 
_ fay, that, to his knowledge, there is no legal objection g 
whatever to them. The civil law ſays, nemo alligans ſuam t 
turpitudinem eft audiendus. Now, apply this general maxim n 
to the preſent caſe, with the diſtinction which has been h; 

taken. It has been argued at the bar, that this rule only 
holds where the action is brought upon the notes them- is 
| ſelves, and therefore not relevant to this caſe. But I take ne 
i” = the caſes to be exactly the ſame. For the queſtion on the © 
validity of the bond involves in it the validity of the notes. 2c 
The obligee of this bond truſted to the notes; he gave them 28 
| up as a conſideration for the bond; he truſted to the name is 1 
| of the indorſer, and that he knew of no objection to the mc 
notes, and yet this ſame perſon was afterwards called to of 
(f P.27 5.) t ſay, that they were given for an uſurious and illegal con- refl 
EN | fideration; therefore, on that ground, I am of opinion of 
| that he was an incomperent witneſs. . 
Wil ESs, ].—As to the incompetency of Sedley's evi- fo i 
dence on the ground of intereſt, I am clear that he had the 
none, or rather, that he came to give evidence contrary to ther 
his. intereſt; becauſe by deſtroying the bond he ſets up the ¶ adm 
notes. But the general rule is, that no man ſhall be per- wid 
mitted to invalidate, by his *>wn teſtimony, an inſtrument B 
to which he is a party; and there has been no caſe cited in ¶ take 
which this rule has been impeached. There has indeed 
been an inſtance, where' a man was ſuffered to explain his 


* 


own deed. Ho A ; 
That was a caſe before me at the laſt aſſizes at Lancaſter. 
Two brothers joined in an aſſignment of a ſhip: and the 
queſtion was, whether one of them had any intereſt in the 
veſſel at the time of the aſſignment. He was called to 
1 prove that he had none. His evidence was objected to, on 
1 the ground that he ought not to be permitted to contradict 
| his own deed; but I was of opinion, that he was a compe- 
tent witneſs, becauſe he came to ſwear againſt his own in- 
tereſt, that he had no property whatever in the veſſel: and 
he explained it in this manner; that the perſon, to whom 
the aflignment was made, thought that this witneſs had an 


intereſt 


= a 
* 1 


x85. 1. THE LAW OF EVIDENCE. 


intereſt in the veſſel, and would not accept the affignment 
unleſs he was joined in it; and the court of Common Pleas 
refuſed an application, laſt term, to ſet aſide. the verdict, 
and agreed with my direction. 4 


3 | : 
| It is better in general, that objections of this kind ſhould : 
| go to the credit than to the competency of the witneſs, But 5 
5 the preſent + queſtion falls within the general rule, that no (P. 27 6.) 
1 man ſhall be permitted to allege his own turpitude, in 
1 having given credit to a falſe and illegal ſecurity. _ | 
J AsHH VU RST, J. The general rule is, that where a man 
- is not intereſted in the event, he ſhall be a competent wit- 
e Wl neſs, though he may have a bias upon his mind with regard 
e to the ſubſect matter. As, if a perſon bring two ſeveral 
s. actions againſt two defendants for the ſam@ battery, in the 
n action againſt one, the other may be a witneſs, becauſe he 
ie is not intereſted in the event. Any objections to ſuch teſti- 
i MW mony ſhould go to the credit, rather than to the competency, 
to of the witneſs : therefore, if the preſent objection had 
n- Wl reſted ſolely on the queſtion of intereſt, I ſhould have been 
n ill of opinion that Sedley was a good witneſs. But he is inad- 
niſſible on another ground, that no man ſhall be permitted 
ri- WE to invalidate his own act; and here he has been a party to 
ad che fraud, by aflixing his name to the notes, and giving 
to chem a ſanction; and having done. that, he ſhall not be 
he admitted upon any account to ſay that theſe notes were 
ent BULLER, J. Two grounds of objection have been 
in taken. The firſt ſteers clear of intereſt in the event of the 
ced Ml cauſe, and 1 have always underſtood, it to be a ſettled. prins 
cple, that no man ſhall be permitted to invalidate his own, 
att. A diſtinction has been attempted to be made between 


*% 4 2" * * * 
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ter. che preſent caſe, and an action on the notes themſelves, 

the but there is no foundation for ſuch a diſtinction: for, if — 
the {Wan action be brought on a note againſt the drawer, an in- | 1 2 
| to {Wdorſer cannot be called as a witneſs for him, though he is ; 1 
, on not intereſted in + that cauſe; and if a verdict; be given (tr 277 ) 
dict N:gainſt the drawer, and ſatisfaction obtained from him, the! /. 

ape - indorſer is diſcharged. In that caſe it is his intereſt. to . 
in- charge the drawer, therefore there is no difference between 

and Wn action upon the notes againſt the drawer, and the preſent 

hom {Wittion upon the bond. But the ground of objection has 

d an 


ways been, that no man ſhall invalidate his own ſecurity. =_— 


>] 
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As to the queſtion of interęſt, it is much to be lamented, 


that there is ſuch confuſion in the cafes. I have always 
been of opinion, that the beſt rule to go by was, to con- 
ſider whether the witneſs was to derive any advantage from 
the event of the cauſe : but many caſes tend ſtrongly to 
contradict that idea. The material thing to-be conſidered 
is, whether there is any diſtinction between the intereſt 
which the witneſs may have in e ſue of the cauſe, and 
the gue/tion to be put to him. I am ſtrongly inclined to 
think, that the moſt ſolid ground is to confine the objection 
to an intereſt in the event of the cauſe : but in doing that, 
we muſt overturn many caſes. As in the caſe of com- 


moners, if the iſſue be on a right of common, which de. 


pends on a cuſtom pervading the whole manor, the ei. 
dence of a conffnoner is not admiſſible, becauſe, as it de- 
pends upon a cuſtom, the record in that action would be 


evidence in a ſubſequent action, brought by that very wit- 
neſs, to try the ſame right; therefore, there is a good rea- 


(FP. 278.) 


(e) Bun. Nif. 


Pr. 283. 


ſon for not receiving his teſtimony in ſuch caſe. But the 
ſame reaſon does not hold, where common is claimed by 
preſcription in right of a particular eſtate, becauſe it does 
not follow, that if A. has a preſcriptive right of common 
belonging to his eſtate, + that F. who has another eſtate in 
the ſame manor, muſt have the ſame right; neither wou'd the 


judgment for A. be evidence for B.: and yet there are caſes, 


which lay it down as a general rule, that one commoner 
is in no caſe a witneſs for another. | | 
Then in the caſe of policies of inſurance, it has been 
held, that one under-writer cannot be a witneſs for another. 
Ridout and Jobnſon, Eaft. 11 Ann. And the Eaft-India 
Company and Goſling, Mich. 16 Geo. 2. cor. Lee, Ch. J. (a). 
In theſe caſes, if the evidence offered tends to invalidate 
and deſtroy the inſtrument itſelf, that may be a reaſon for 
rejecting ſuch teſtimony ; but where ſuch evidence is offer- 
ed for any other purpoſe, there does not ſeem to be any 


good reaſon why it ſhould not be received, for that verdict 


could not be given in evidence in another action upon the 


ſame policy againſt the witneſs or another under-writer. 


f 


(3) 5 Burr. 
2727. 


The caſes on this ſubject which have ſtaggered me moſt, 
are two later ones in this court, by the names of French v. 
Backhoufe, and French v. Foulſton, E. 11 G. 3. (b). Thoſe 
were two diſtinct actions of covenant, brought againſt two 
part-owners of a ſhip by the huſband of her, who had been 
appointed to that office by a deed executed by all the joint- 
53 | ; f owners, 


F 
i 


58. 1. THE LAW OF EVIDENCE. 


ners, by which deed they empowered him generally to 
Llyance or lend money, c. The huſband of the ſhip in- 
fired for all the owners, and brought ſeparate actions 


m {Wrinſt two of them. They were each of them charged 
to Mor the amount of the whole ſum paid. It was there agreed, 
ed Whit the direction to inſure, given by one part-owner, did 
et ot bind the reſt. And in the firſt action againſt + Back- (P. 279.) 


kuſe, Mr. Dunning offered to call the other part-owner, and 
iſted that he was a competent witneſs, becauſe he was 
ot intereſted in the event of that ſuit; for that each of 
the two cauſes was to ſtand on its own evidence: but he 
ras rejected by Lord Mansfield as an incompetent witneſs, 
ind the court, upon motion for a new trial, were after- 
rards of that opinion. There the ſecond defendant was 
ertainly not intereſted to ſupport the defence in the firſt 


be Nuſe; for if the plaintiff had recovered in that, the ſecond 

vit- efendant, who was offered as the witneſs, could not have 
rea- een / 484.0 with any part of the damages recovered in 
the ie firſt action, : | 5 


Therefore, if there is any difference between an intere 
1 the qugſtion, and an interęſt in the event of the cauſe, and 
n intere in the quęſtion diſables a witneſs, I think theſe 
aſes prove that this witneſs was incompetent; for the 
weſtion put to him was upon the validity of the notes. 
ſes, Now, or in what manner ſuch evidence. was to bear upon 
ner Mie caſe, was material for further conſideration, and fur- 

ter evidence in the progreſs of it; and the witnefs could 
een Wt tell how the cauſe would turn out, or what effect his 
her. Williimony might produce. 

3 Rule diſcharged. 
(a). Before we cloſe this ſub-diviſion, we ſhall beg leave to 
date Make another * abſtract from the able argument of Lord * We have 
for anden in Doc. Dm. Hindfon & Ux. & al. v. Kerſey, $'en ſeveral 
fer- Wherein he held that pariſhioners benefited by a bequeſt to — 85 
e poor, could not be witneſſes to prove the will. ante. 
He ſays, (p. 49 & ſeq.) © As to the objection that the _ 
1 the Wntereſt is minute, and f that a ſmall intereſt, as in Towvn- #P 280.) 
iter. ads caſe, ought not to diſqualify witneſſes. TP" | 9 on 
noſt, “ 1 do conceive that however that point might have 
ch v. Ween litigated formerly, yet now the law is clearly ſettled, 
hole Wal the witneſs muſt be rejected, if he has any intereſt, be 
two ever ſo mall. | N 
been BY © The point was diſputed for about twenty years, in the 
ount- Bile of toll or cuſtom claimed by the city of Lonclon upon 
ners aportation, called by the name of water bailage, 
c ä  - 4 Ih 
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„The queſtion was, whether freemen might be wit. 
neſſes? Nothing can be more minute than ſuch an intereſt; 
and yet after many opinions pro and con. it was finally ſe 
tled that they were not witneſſes. | 
% Any perſon that has a mind to trace the hiſtory of 
this queſtion, may find it in 2 Keb. Rep. 295. pl. 84. 2 
Show. Rep. 47. pl. 33. Id. 146. pl. 127. 2 Lev. 231, 


Fentr. 351. 
(a) Ventr. e This laſt caſe, and it is the laſt I can find upon the 
657 . ſubject, 32 Car. 2. is diſſerently reported in the two books; 


| Seroggs Ch. J. for one {a wo ſtates that three (5) judges allowed the wit. 
Dolben and neſſes, and e) one diffented, upon which the council for 

Raymond Js. the defendants tendered a bill of exceptions, but the plain 

Vent. 381. | 

(0 Sir Tho- tiff gave it up, and called other witneſſes. 

mas Jones. 


(2) 2 Show. « 'The other book Cd ſays, that the freemen were de. 
* 43. 146. nied to be witneſſes, and that the plaintiff tendered the hill 


1 I cannot reconcile the books, but both agree the wit. 
neſſes were not examined, and the verdict went for the de. 
fendant. 


„What been of the bill of exceptions es not appear, 

I ſhould gueſs it was argued and ſettled folemnly, chat the 

(P. 28 7 9 freemen could + not be witneſſes, becauſe it is fo ſaid by 

285 Lord Keeper and a Lord Chancellor in Vernon. | 

„ 1|. Lord Keeper Nortb in 1684, two years after this 

trial, faid, He thought it very hard in the caſe of the 

water-baflage of London, that no one freeman of the city, 

(a) Vem. though it was not ſixpence concern to him, could be ad- 
255. Pl. 246. mitted as a (a) witneſs.” | 

« In 1694, Lord Chancellor ee ſaid, In ſuit wh 
ing the loſs and miſapplication of a ſum of money given for 
tie benefit of the pariſhioners, none of the inhabitants 
ought to be witneſſes, for in a caſe where a party is con- 
ccrned in intereſt, though ever fo ſmall, the objection has 
always prevailed ; and it was ſo reſolved upon great debate 
in the caſe of the City of London, canggroing the [6) 
water-bailf}. 

Upon iſſue joined upon a preſavincinn bor 2 toll, the 
defendants produced a witneſs; the plaintiff objected that 
he was a freeman, and ſo intereſted ; upon” which the de- 
ſendants produced. a judgment in the mayor's. court, where 
upon a ſcire facias awarded, and two nihils returned, they 
had given judgment of his diafranchiſewent⸗ but upon in- 

quiry, the man ſaid he never was ſummoned, and knew no⸗ 


wing of his disſranchiſement; 1 therefore, the E 
ing 


(5) Id. 317. 
$6 318. 


Y 
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ing irregular, Holt would not admit the man to be an 
ſidence, becauic-the judgment 1 in Us mayor's | court may (00 11 Ru 
fares . 1 
« The ſtatute of 3 and 4 I. 2 MM. c. T fret" 13. 
material for this purpoſe, for by that act of parliament, 
In all actions brought in the courts of WY etiminfier, or at 
e afſizes, I for any money miſpent, or taken by church- ( Fs 282.) 
dens or overſeers of the poor, the evidence of the pa- | 
hioners, other than of ſuch as receive alms, or any pen- 
n out of fuch collections, or public monies, ſhall be ad- 
ited.” Ss | 
« So again by ſtat. 1 An. St. 1 c. 18. ſe. 13 An 
informations or indictments, the evidence of the inhabi- 
its of the town or country in which decayed bridges or 
chways lie, ſhall be admitted.” | 
Which acts ſhew that the rule to reject the ele 
minute intereſt, could not be broke in ue by leſs autho- 
tf than an act of parliament. 
« There is a caſe in (a) Viner, where it is ſaid, that in 
formation by attorney general, at the relation, 22 on be- 
if of themſelves and all inhabitants of the town of War- 
>, Cc. relating to charities, Wc. a perſon, an inhabi- 
t receiving alms, is no witneſs; for every inhabitant 
er pays, or is under a poſhbility of paying to the church, 
or, c. though he pay nothing at preſent. 
« If the rule be ſo, it mult prevail as an objection t to all 
tneſſes without exception, and there can be no difference 
tween witneſſes to a will, and any other; I ſay this, be- 
uſe I ſee a practice has prevailed to admit will-winellcs 
dere the legacy was ſmall. 


(4) 12 Vin.r3. 
pl. 19. 


| «In the argument of the evater-bailage Cafe it is ſaid, | 

tant t © a ſmall legatee has been ſworn to prove a Ca) will, () vent zer. 
con- d that it had been 5% uſual. | (5) Sir Bar- 

n has me Shower (who reports the ſame caſe by the name of The King againſt 


p-nter) his words are, Hath ſometimes been allowed à witneſs to pkg a 
. Show. Rep. 47. pl. 33 | ', 

“ And Lord North is made to ſay, © it was uſüa e ( b. 283 ) 
man was a legatee, if it was an inconſiderable legacy, as 

ehillings (or five pounds to a man of quality,) that he 

ud nevertheleſs be a witneſs to prove the (e) will., (e) Vern. 954, 
It js plain there had been ſuch a practice, and [ take it 

be upon that ground that the pariſhioner was allowed to 

witneſs in wnſend's caſe; but that practice ceaſed, 1 

is upon the Statute of F rauds, 


(9) 


, the 
that 
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ploded, and therefore if it ſhall be once admitted, that t 


| THE LAW OF EVIDENCE. ; ESS, 1 1 
« But I take it moſt clearly, that this notion is now er. 


pariſhioner in Townſend's cafe, had an intereſt under the vi 
the caſe neither is nor can be law, till it can be proved thy 


a legatee of a ſmall ſum may at this day be a witneſs. dn 


« True it is, that the intereſt of the witneſſes in ſome caſe 
is drawn fo fine, that it is ſcarce perceptible ; and yet thy 


glingmering, that /cintilla, ſhall be as powerful to exclu Neo, 


(% Stra. 1.9 


the witneſs, as the moſt ſubſtantial profit, and I have alway 
underſtood that d caſe to be good law, where the coun 
ſet aſide the witneſs, becauſe he thought himſelf bound, i 
honor to pay the coſts of the ſuit. Ss 

The true ground whereof is this, which is fit to be à ee ti 
tended to in every part of this branch of the argument, ce 


as no poſitive law is able to define the quantity of intereſt tu » 


' $ION. IN THE BEST IT 1s OFTENTIMES CAPRICE 


Dei Delitti 
e Delle Rene. 
Ed. Harlem, 


: | 1780. 


las, or chooſes to make any other or more ſyllogiſms, it will op eſti 
" the gate to uncertainty. | | 


the dam to the torrent of opinions. This truth, which ſ-ems a ps 


ſhall have no influence upon the minds of men, it is better i iti 
leave the rule inflexible, than permit it to be bent by the di dil 
cretion of the judge. 5 

« THE DISCRETION. OF 4 JUDGE is THE Law Oo 
TYRANTSj IT IS ALWAYS UNKNOWN; +IT 1s bien! 
FERENT IN DIFFERENT MEN; IT is CASUAL, AW il 
DEPENDS UPON CONSTITUTION, TEMPER, AND Paz! 


IN THE WORST IT IS EVERY VICE, FOLLY, AND Ie 
SION, TO WHICH HUMAN NATURE IS LIABLE.” ant 


So far Lord Camden. mi 
It may not be improper, to add, a citation of Mr. 7. Vi 
mot's from 5 Co. 100. a Rooke's Caſe. 1 


„ D1$CRETION is a ſcience and underſtanding of diſtin cl 
guiſhing and diſcerning between falſehood. and truth, &. 
Sc. and not to do according to arbitrary will and private n 


o | 
[3-] Per 


#* Thoſe who have not read Beccaria's famous trac, may not ple 
diſpleaſed to ſee what that great man ſays upon the Conffructim 
Laws. Int. al. He ſaith, In every crime the judge ought F al 
make a perfect ſyllogiſm: the major ought to be thę general lan 
the minor, the action conformable or not, to the 1:w ; the con ti 
quenee, liberty, or puniftment : when the judge is compelled by 


% There is not uy thing ſo dangerous as the common axiom, fh 
it is neceffary to conſult the ſirit of the law. This is breaking do ear 


dox to vulgar minds, more ſtruck with a ſmall prefent diſorder, tp" 
with the fatal, bu remote couſequences which ariſe from a falſe "i" 
| , 


„ 
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* ; 1 | 
n Pryor ener ken, ((t. a86) 


1 H OSE perſons who are excluded from giving teſ- 
timony for want of ſkill and diſcernment, are ideate, 
wimen, and children. : | 


caſes MI Every witneſs muſt be credible, and therefore, a man of 
tal me memory, ſhall not be allowed as a witneſs. As an 


kot, a lunatic, during his lunacy. But he may be a wit- 
j in Jucidis diſintervallis. 1 
cou So one within age of diſcretion. As, an infant who does 
ot know the nature of an oath. 
ln regard to children, there does not ſeem to be any pre- 
iſe time fixed, wherein they are excluded from giving evi- 
ce; but it will depend in a great meaſure on the ſenſe 


tion to the court. However, it ſeems to be ſettled, that 
child under the age of ten *, ſhall in no caſe be admitted; 
tafter that age, if the child appear to have any notion of 
vol e obligation of an oath, after there hath been a founda- 
bir on laid by other witneſſes to induce a ſuſpicion, the child 
aun al be admitted to prove the fact. Doubtleſs the court 
> il more readily admit ſuch a child, in the caſe of a perſo-. 
Rice Wilinjury,. (ſuch as rape) that on a queſtion between other 
d pries; and perhaps in ſuch caſe, would even admit the 
ant to be examined without oath *; for + certainly there 
much more reaſon that the court ſhould hear the relation 
(the child, than receive it at ſecond-hand from thoſe who 
ard it ſay ſo. In caſes of foul facts done in ſecret, where 


1 


diſtinifÞc child is the party injured, the rejecting its evidence in- 
h, & eh, is, in ſome meaſure, denying the infant the protec- 


pn of the law; yet the levity of children, and their want 
| experience, are, undoubtedly, circumſtances which go 


ate a) 


nd underſtanding of the child, as it ſhall appear on exami- 


3 


Co. L. S. b. 


5 Com. Dig. 
„ oh 
Co. L. 6. b. 


B. N. P. 
293. , 


* Qu. de hoc. 
Steward's 
caſe, Old 
Bailey, 1704. 
Stra. 700. 
Vide L. 


Hawk. 2 V. 


612.1. 29, 
N.) contr. 


H. H. P. Cc. 


634. Dy. 304. 
(TP.287.) 
* Qu. if the 

priſoner has 

not a right to 
inſiſt upon an 
oath being ad- 
miniſtered ? 


\ 


Peri eatly to their credit. 

y 145 ple rooted in a nation, ſeems to me demonſtrable. Our knowledge 
Ati d all our ideas have a recip.ocal connection; the more complicated 
ought are, the more numerous are the ways of arriving at or deviating 
ral lauen it. Each man hath his own point of view, each man at diffe- 


it times bath a different one, The ſpirit of the laws therefore will 


| conſt Y : | 
. the reſult of the good or bad logie of the judge, of a good or bad 


d by tl 


will oe eeſtion; it will depend upon the violence of his eee upon the 

alneſs of him who ſuffers, upon the relation of the judge to the 
om, th offended, and upon all thule minute powers which change the 
ing doey-arances of every Object, in the fluctuating mind of man.“ 


| ſhould for the author's ſake, obſerve, that fearful of obſcuring the 
ning of the above paſſages, I have given, as nearly as I could, 
wt a literal tranſlation. | 
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The judges will however, determine according to 4 
_ diſcretion of the infant. Vide poft Evidence in Criny 


| (FP. 288 114. Counſel, Attorni s, and Solicitors, who are intruftel} 
| | their Clients. 


* 5 P. 19 5 HEY are in ſuch a predicament, that they ought u 

Tal "a T to be permitted to diſcover the ſecrets of their client 

22Geo. 1. Oct. though they offer themſelves for that purpoſe, for it is th 

Stra. 140. privilege of the client, and not of the counſel or attorne 
| Sc. It is contrary to the policy of the law to permit a 

perſon to betray a ſecret with which the /awv hath intruſte 

him; and it is miſtaking it for the privilege of the witneſ 

that hath ſometimes led judges into the ſuffering ſuch pe 

ſons to be examined. But to this there are ſome exce 

tions: Firſt, as to what they knew before the retainer; f 

as to ſuch matters they are clearly in the ſame ſituation a 

any other perſon : and, was it not fo, a party might conc: 

evidence, by retaining a material witneſs, if of the profe 

fion of the law. Secondly, to a fact of his own knowledy 

SIE without being counſel, or attorney in the cauſe. As ſup 
Mich. 10 An. poſe him witneſs to a deed produced in the cauſe, he fi: 
by Sr. O. de examined to the true time of execution. So if the que 

1 of tion were about a razure in a deed or will, he might bee: 

all the judges. amined to the queſtion whether he had ever ſeen ſuch dee 

. or will in other plight, for that is a fact of his own knos 

Rex v. tedge ; but he ought not to be permitted to diſcover an 

* confeſſions his client may have made to him on ſuch head 
Stra. 112. ſo if an attorney were preſent when his client was ſworn 

Cont. an anſwer in chancery, upon an indictment for perjun 
(FP 280 ) + he would be a witneſs to prove the fact of taking the oa 

for it is a fact in his own knowledge, and no matter ( 


ſecrecy committed to him by his client. 


Dn. I proving the defendant's hand wri 


avould not be ſufficient ? . | 
A ſcire facias was brought by the king to avoid a paten 
and exception was taken to the witneſs, becauſe he v 
deputy to the perſons that would avoid it, but the exct| 
tion was diſallowed, becauſe the /cire facias was in 
King's name, and therefore it could not be preſumed th 
the intereſt was in another, which would deſtroy the ve 
being of the /cire facias ; and the preof of that ought t 
come on the deſendant's fide. | 8 
; | id 


ting to the anſu 
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Vide farther as to ee, ee II. IV. 7 urner and no 
thers v. Pearte. 8 3 * een 


e 


— 


0 e Ox Ev1prxcs UPON VARIOUS PE (FP. 290.) 
ed t : 


Previous Obſervations.” 


5 EFORE we proceed: to ſpecific iſſues, we ſhall ſay. G. L. E. 147. 
) ſomething upon probability, and upon whom the progf | 
the ſue lies. 


.) Of Protalility, and upon whom Proof of the Iſue 8 


Protability ariſes from the agreement of any thing with 

man's own thoughts and obſervations, from the teſtimony 

others who have ſeen, and heard of the fact in queſtion. 

And here it is firſt to be conſidered, that in all courts of 

ice the affirmative ought to be proved, as it is ſufficient - 
dy to deny what is affirmed, until the contrary be pror- 
, for words are but the expreſſions of facts; and there- 

e when nothing is ſaid to be done, nothing can be ſaid 

be proved; and this is a rule both in the common and 9 1 w 2 
nl law. The civil law ſays, Probatio imponitur ei qui alle= Tit. Probat. 
}, negantis autem per rerum naturam nulla eft probatio. 

But in a caſe where the affirmative is proved, the other 

e may conteſt it with oppoſite proofs, and this is not 

perly the proof of a negative, but the proof of a propo- 

jon totally inconſiſtent with what is aſfirmed; and there- 

where the general iſſue is in the negative, the plaintiff 

lt always begin with his proofs, becauſe the defendant 

not prove the negative, and the charge beginning by the 

ntiff, 4 the defendant muſt take it out of his evidence 

f he be charged with a treſpaſs, he need only make a (FP. SF ) 
teral denial of the fact, and if the fact be proved, the 

endant can only. prove a "propoſition inconſiſtent with the 

nge, as that he was at another place at the time, when 

fact is ſuppoſed to have been committed, or the like. 

ut where the law ſuppoſes the matter contained in the 

there the oppoſite party muſt be put to the proof of 

a negative; as in the iſſue ne unques accouple en loyal 

Iva the law will ſuppoſe the affirmative without 

df, becauſe the law will not eaſily ſuppoſe any perſon. 

e criminal, and therefore in this caſe the defendant muſt. 

In with the negative. 


in 
ned th 
the ve 
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96. Goldſb. 23. aſſiz. dam. Reg. et petit recognitionem fiert utrum ifſe maj 


(4P. 292.) + The analogy of this method is alſo obſerved in equity 


Witneſs. H E firſt and loweſt proof is the oath of one witn: 


: 

THE LAW OP EVIDENCE. E86, 1 

Pr. If the other party ſhould not firft give ſome pra, » 

induce a preſumption that there avas a marriage? 

6 In a writ of right the evidence muſt begin from the 

Hughess Ab. tenant, if the m/e is thus joined, Et defend. ſe pon. in magn, 

Co. Ent. 182. jus habeat tenendi tenementa cu'. pertinent. ſibi et heredibus ſi 

ut tenens inde, ſicut illa tenet : an pred” querens habendi eads 

tenementa cum pertinen” ut illa ſuperius pet. ſo that in this cif 

the defendant's iſſue is in the affirmative, and therefor 
the proof muſt begin from him. 5 i 

The witneſs produced muſt be firſt examined on the pe 

of the producer, and then the other ſide may examine him 

and this is a regulation that naturally follows the true ord: 

of things, for it is proper firſt to enquire what a witneſ 

can prove, before you are to examine how much more h 


knows, than what he hath diſcloſed. 


for if the plaintiff takes out a commithon he ſhall have t 
carriage of it; but if the plaintiff. will not take out a con 
miſſion the next term after iſſue joined, then the defenda 
may take it out, and the carriage belongs to him, for | 
that carries the commiſſion is firſt to produce and examin 
his witneſſes, and he that is firſt to produce the witneſk 

is to have the charge of the commiſhon. It firſt belongst 
the plaintiff to prove the allegations of his bill, and if! 
fails, the defendant may prove his anſwer. 


8 P. 293.) + (6. ) Of one Witneſs. 


only, and there is that ſanction and reverence duet 
an oath, that the teſtimony of one witneſs naturally obtai 
credit, unleſs there be ſome appearance of probability 
the contrary. | | 
Nov that which ſets aſide his credit, and overthrows! 
teſtimony, is in the incredibility of the fact, and the 
pugnancy of his evidence; for it the fact be contrary to 
manner of experience and obſervation, it is too much 
receive it upon the oath of one witneſs ; or if what he ff 


be contradictory, that renders him unworthy of all credit m 
for things totally oppoſite, cannot gain belief from the cat 
teſtation of any man. 1 and 
When one witneſs atteſts a variety of circumſtances, Mid 
there is no other proof of any one of thoſe «am = 


* 


* 
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falling in with what he atteſts, this may render ſuch a wit- 
neſs (ſtanding alone, without any aſſiſtant proof,), verymuch —_ - 
ſuſpected; and there muſt be great confidence, in the inte- 
grit⸗ and veracity of the man, to believe many circumſtan- 
ces on one man's ſingle teſti*®Oony, where, if it were true, 
there might be a multitude of concurrent proofs, to ſtreng- 
then and confirm the evidenſe. 
Another thing may render his teſtimoriy doubtful, viz. 
his not giving the reaſons and cauſes of his knowledge; 3 
for if a man can give the reaſons and cauſes of his know- . 5 
ledge, and doth not, he is forſworn; becauſe he is bound  - 38 
f to tell the 2vhole truth, and by conſequence he is not wor- ( 1. 294.) 
thy of credit; for that a man ſhould know any thing, and | 
not tell by what means he knows it, is incredible. 
The ſame may be ſaid as to perſons who take upon them 
to remember things long ſince tranſacted; eſpecially, if the . 
matter be frivolous ; they ought to tell the reaſons why they «© 
remember, otherwiſe their memory is little to be credited; | 
for it is more reaſonable to ſuppote they are raſh perſons, 
who take upon them to ſwear what they do not perfectly 
remember, than that they are really under the awe of, or 
pay any regard to, an oath, for then they would be able to 
tell, and would aſſign the reafon and certain marks of their 
remembrance. | e 
Other things may render a witneſs ſuſpected, as if he 
who was a party to the crime, {wears for his own tafety or 
indemnity, or be a relation, or friend to the party, or the 
like; or be of a profligate or wicked temper or diſpoſition z 
and the weight of the probability lies thus; if you think the 
bias is ſo ſtrong upon him, as would incline a man of his 
diſpoſition, figure and rank in the world to falfify, you are 
to diſbelieve him; but if you think him a man of that cre- 
dit and veracity, that, notwithſtanding the bias upon him, 
he would have a due regard for truth, and conſider himſelf 
* under the force andfligation of an oath, he is to be 
heved. 2 | 


The atteſtation of the witneſs muſt be to what he knows, Hearſay. Vide 
and not to that only which he hath Heard. Introduction. 
Although hearſay be not allowed as direct evidence, yet + Hawk. P. C. 
t may be in corroboration of a witneſs's teſtimony, to ſhew 351. 5 
that he affirmed the + ſame thing before, on other occaſions, S 3 . 
and that the witneſs is ſtill conſiſtent with himſelf; for ſuch (FP. 298.) 
eridence is only in ſupport of the witneſs, who gives his Ny 
teſtimony upon oath. . eee e 
Vol . 0 | Another 
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Angier thing that derogates from the credit of a witneſ; 


is, if formerly, on a criminal trial, he, upon oath, affirmeq 
direQly contrary to what he now aſſerts; then if the matter 
be civil, you may give in evidence the criminal procecdings, 


and depoſe to what he gave evidence of at the former trial; 


and this takes from the witneſs all credibility, inaſmuch a; 
contraries cannot be true. 


(P. 296) 16 ) Of two Witneſs. 


IE. HE ſecond degree of credibility ariſes cen the oaths 

| of two witneſſes, and this is one ſtep higher than the 

- credibility that ariſes from the oath of one witneſs only; 

for in ſuch caſe, if they agree in every circumſtance, there 

muſt be two perjured, or what the witneſſes alledge and 

depoſe mult be true; but if, upon their examination, they 

® This muſt diſagree in circumſtances; *, then they fail in their credit, 


mean materi- pęcauſe their contradictions cannot be true. 
al, or ſtriking 


circumſtances. Yet if the matters they atteſt, were tranſacted long apo, 


it is capable of a fair anſwer, for it may be ſuppoſed that 
the little circumſtances of things might be forgotten, and if 
in every minute and parcicular "circumſtance they both agree 
and concur in evidence, it ſeems more like a ſtory concerted 
before-hand. 
There are ſome caſes in the 3 where the full evidence 
of two witneſſes is abſolutely neceſſary; and that is, 
> Hawk. p. C. First, where the trial is by witneiles only, as in the caſe 


285, of a ſummons in a real action, for one man's affirming, is 


but equal to another's denying; and where there is no jury 
to diſcern of the credibility of witneſſes, there can be no 
diſtinction made in the ereuibility of the evidence, as the 
court doth not determine of the preference in credibility 


of one man to another, for that muſt be left to the deter- 


mination of the neighbourhood ; therefore, where a fun- 
(TP. 297) mons is not made and proved by t itnefles, -+ the defen- 
dant may wage his law of non-fummons. 

. Secondly. The ſecond caſe is in chancery, nd that 15, 
2 Vern. 283. where there is but one witneſs contradicting the anſwer; for 
3_Chan. Cas. there the credibility is equal, unleſs it appears from the na- 
— ture and face of the fact, that the anſwer is not to be belier- 
en, and the courſe of the court in ſuch caſe i is, to direct atrial 
at law, to aſcertain the credibility of that witneſs by a jury, 
which is the common ſtandard whereby the credit of ever} 

Angliſbmam is to ſtand and fall, in all events. 
: | . 2 hirdy. 
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_ Thirdly. The third caſe where the law requires two wit- G. L. E. Fa, 
neſſes, is in the caſe of high-treaſon, and this is not ſo much SIT] 
from the natural juſtice of the rule, that every man's allegi- 

| ance is ſuppoſed till the contrary is proved, and that there- 

fore, the negative of the priſoner is equal to the affirmative of 

one witneſs, and the treaſon ought to be proved upon him by 

two witneſſes; for then the ſame would be good in caſes of 

felony, where every man's honeſty is preſumed 'till the con- 


trary is proved; and yet there, it is ſufhcient to prove the con- = 

, trary by one witneſs ; but the law has appointed two witneſſes Hawk. P. & 
e in this caſe, becauſe a court- faction might in many caſes cut 256, 438. 
F off their enemies on ſuch charges without ſufficient proof, PS, 
0 and now by ſtatute law two witneſſes are required to every „ g 5 
a : oy 7 W. 3 

d overt act of treaſon. 5 : Sg e. 3. 5 
“oo witneſſes were required in the Caſe of Here, becauſe g „ 


ty this was tried by the canon law, and they followed the rule of 
the Maeſair law, that required two witneſſes; beſides, hereſy 
o„ vas formerly reckoned treaſon, and therefore the law did in 
ſuch caſes require two witneſſes. | | | N | 
if To this may be added the caſe of perjury, where, on a pro- ( FP: 298) 
ce MW fccution for ſuch an offence, two witneſſes are required, be- | 
ed cauſe the oath of the defendant, is equivalent to the oath of 
one witneſs. SY) : 
oe There are other caſes where the trial is by witneſſes, and Hal. H. P. C. 
yet one witneſs ſufſices, and that is on the 18 Bliz. where 2924. 
aſe the mother of a baſtard child is allowed evidence to prove the 
is reputed father; and this is for neceſſity, becauſe otherwiſe 
ary ſuch ſecret lewdneſs would go totally unpuniſhed; but then 
no ifa woman charges two perſons, ſhe loſes her credibility, ſo 
the Il that ſhe cannot * either of them; but if ſne keeps con- 
lity I fantly to the charge of one only, it is a ſufficient proof, the 
ter · ¶ ſatute having ſet aſide the common law in that particular. 


I. Or THA Fr RST Soar OF GENERAL IssvEs. ' (+P.299) | 
iO non off fuftum: 2 


E now come to iſſues in particular actions, and G. L. E. 161. 
| firſt the iſſue of non eff factum. We have already 
conſidered hat is the legal conſequence of interlineation, 
19Zure, and the breaking off ſeals from deeds : and now we 
ue to conſider what other evidence is proper upon this iſſue. 

If an obligation is delivered to the uſe of another, and _ C 119. b. 
rdy. ¶ be diſagree to it, by this diſagreement the obligation hath Tro. El. 54. 

; ES ; 


not t And. 4. Dy. 
167- a. Leon, 


_— 


110, 111. 
Bendl. 75 
contra. 


2 Rol. Ab. | 


683. pl. 8. 
V. 6 Nod. 
217. Savil, 
71. 


2 Rol. Ab. 
677. pl. 24. 
Cites, 2 E. 


6, 7. 31 H. 6. 


2 Ca. 4. 8. 
Goddard's 
Caſe. 


(HP. 300.) 
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not any force, and he can never agree to it afterwards, 


therefore this 1s not a deed, and the d: agreement may be 
given in evidence upon 72077 97 Fadtum. 


If a man feals an obligation, and commands another to 


keep it till certain conditions are performed, and the bond 


is delivered to the obligee, beſore they are pertormed, this 


cannot be the bond of the perſon ſealing it, till thoſe condi- 


tions are performed, and therefore the ſpecial matter may 


be given in evidence, to prove nn eff factum. 


Sed Ruery, If it ſhould not be ſpecialiy pleaded ? 

Upon 10 eff faclum, if the witneſſes prove delivery at 
another place than where it bears date, it doth not warran: 
the iſſue; for this is a teſtimony contrary to the Plain 
words of the deed, and therefore no proof of the deed in 
queſtion. Duere lamen, for the place where the deed was 


made is not a material part of the deed. 


+. Suppeſe a bord appear upon the face of it, to be A af 
York, and the plainteſf chooſes, to declare in Middleſex, 5 


avoid all doubt, he may alieuge the bond: to be made at York, 


© » ta uit at Weſtminſter in the county of Middleſex. 


5 Co. 119. 


. Cro. J. 152. 


Dy. 310. 


2. Rol. Ab. 


677. pl. 20. 


. 
2 Co. 9. 
Piowd. 66. 


5 H. 7. 38. 


ract. 3, 
2 Rol. Ab. 


There are but three things of the efſence and ſubſtance 
of a deed, that is to lay, writing, in paper or parchment ; 


fealing ; and delivery; and ii it have theſe 1 985 it is ſuth- 
cient. 


In- debt againſt two, and mr oy: ſactum, pleaded, if it is 
prored to be the deed of one of them, and not of the other, 
the iſſue is maintained; for a joint action charges each 
with the whole debt, on when the iſſue is found that it is 
the deed of one, it amounts to the total cauſe of com- 
plaint alledged in the declaration againſt that perſon, and 
conſequently the plaintiff ought to recover againſt him, 
ſince he is proved to be his debtor. Du. If this maſt 55 
be where one defendant makes default, FE jos. the other pleads ; © 


. where the defendants pieced ſeparately * Suppoſe both the de 75 
. dants join in pleading that it is not their deed ? 


Upon nen eff faftum, you may give, not lettered, in evi- 


dence ; for when the perſon who delivers the deed is un- 


learned, and the deed is read and expounded to him in 
another ſenſe than that which the deed really contains, the 
party does not agree to the written deed : it is not the er- 


preſſion of his mind, nor to be accounted his deed. 


It has been a queſtion whether ri-ns paſſa per le fait, may 
be given. in evidence upon non gſt factum; for on the one 
ſide it may be ſaid, that on non e adam, the operation 

of 


6 


5. 


Us 
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4 of the deed is not in debate, but whether the party ſign- 5 
= ſealed, and delivered the N alledged in the de- (TP. 30 I.) 
claration; ſo that if the eſſential part of that kind of con- 


tract be proved, ſome take it to be a proof of the iſſue; 


others have ſaid that where a deed is of no effect, to paſs 
any right, it is utterly void and of no effect, as if a man a 
cepts a leaſe of his own lands by deed poll; and where 
a contract is void and of no effect, it is conſidered as no 
contract. r 5 a 
If a man be bound to Rand:/ph, and the plaintiff declares G. L. E. 164. 
of an obligation to Ra/ph, upon nn eff factum pleaded, it Vide poſt, 
cannot be found to be an obligation to Randolph; for Ran- 1 thou + 
[ph and Ralph are different Chriſtian names, and cannot Shepherd. 
denote the ſame perſons ; ſo it is with reſpect to Edward et vide poſt, 
and Edmond. a 1 ns; 17 head. 
If a deed be enrolled, you ſhall not plead non eff faftum, mn 
for by the acknowledgyent of the party it appears to be his 
deed z as there is ſuch credit given to tranſactions in a court 9 H. 6. 69. 
of juſtice, that the party ſhall never ſay he did not acknow- 
ledge it; ſo although this deed be not a record (that is, no 
act of the court, in the decifion of right and wrong) yet it 
is in court, and ſo far to be credited, that the party ſhall 
never deny the being of ſuch a deed ; but he may avoid the 
operation of it, by pleading r:ens paſſa per le fait. 


8 = 


If a man be blind, and the deed miſread to him, he may Style, 48. 
plead non ef factum, and ſuch evidence will maintain the 2 Co. 9. 
iſſue, for then it is not his contract. os 

A ſtranger to a deed ſhall not plead a ſpecial non gf fuc- 1 Rol. Rep. 
tum, as that the ſeal is ſevered from the deed, and iffirt, 2 Pa FR 4 
&c. but + he ought to plead riens paſſa per le fait, for a man (FP 302.) 3 
ought to try the validity of a ſtranger's deeds no farther than ; 
they regard his own intereſt, and therefore he cannot deny 
tie. being of ſuch a deed, but only the operation of it as to 
himſelf. Elf i 

The plaintiff declares of a bond dated the 24th, upon on style, ara. 
eft fatum ;z the jury find a bond dated the 24th, and deliver- 2 Co. 4. 
ed the 27th; this is a finding of the deed in the declaration. Cr. Jac. 136. 

Upon non eff factum a man cannot give fancy in evidence, , Co. 110. 


but he muſt plead it, and conclude to the court with an Be 1 Li. Raym. 


paratus eft verificare, for the infant is in law reputed to have 315- Flond. 
a contracting power for his own benefit, and to bind all the 2g Moor. 
perſonal eſtate which is his own,” and he hath power to 
avoid his agreements or not, therefore, this cannot be ſaid 
to be a void agreement; conſequently the iſſue of non eff fac- 

ET ! b tum, 
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tum, is not proved by the cvidence of inf ancy, lince the iſſue 


: | 4 H. 30. 


Co. 119. 
| Plow. 66. 


denies any agreement at all. 

But coverture may be given in evidence on non eft factum, 
for the wife hath not any will of her own, but is entirely ſub. 
ject to the power of the huſband ; he is to make all agree. 
ments that bind his perſonal eſtate ; and therefore, at the 
time of the making, it was no deed. 

A man cannot give dureſs in evidence on non ęſt factum, 
for the only point in iſſue and the controverſy on non eff fac- 
tum is, whether the deed declared on be the act of the par- 


ty; ſo that when the act is proved to be done, the whole 


(P. 303.) 


5 Co. 119. 


St. 2. c. 16. 
* V. infra, 
Hob. 166. 
3 Co. 59. 


Qu. If it is 
declared ipſo . 
facto void to 
all intents 
and pur- 
poſes ? 


law. 
Samuel aſſig- 


ee v. Evans. 
R. T. 28 
G. 3. 


matter denied by the defendant on the general iſſue, is proved 


to the jury: but if there be any other circumſtances to de- 
ſtroy (+) that act, and avoid its binding force, that muſt be 
ſhewn to the court, that the court, and not the jury, may 
judge whether they are ſufficient to avoid the deed. 
Where an act of parliament *. a bond to be void, 
as ſheriffs bonds, againit the ſtat. of 23 H. 6. and uſu- 


rious bonds againſt the ſtat. of 12 Ann. yet this matter 


cannot be given in evidence on non eff factum, but muſt be 
ſpecially pleaded, and ſhewn to the court to judge of; for 
where a ſtatute declares a ſolemn act to be void, it is not to 
be conſtrued zþ/o facto void, but to be void upon its appear- 
ing to the court to be within the circumſtances mentioned 
in the ſtatute, for it were prepoſterous that the ſtatute 
ſhould be referred to the jury, that are not judges of the 

As to the Stat. of 23 H. 6. c. g. concerning ſheriffs 
bonds, whatever might have been the law before the Sat. 
4 Ann. c. 16. (4 20.) which makes them aſſignable, the 


law is now ſettled, that as the condition of the bond muſt 


appear on the face of the record, if it be repugnant, or 


contrary to the act of H. 6. judgment may be arreſted after 
verdict, though the deſendant plead only un of faftum. 


x H.'9. 15. 
Moor. 43. 


I H. 3. 15. 
5 Co. 119. 


If the deed be only voidable, the general rule is, that 


you mult conclude to the court with judgment þ adi, be- 
cauſe the court may judge whether you offered ſuch matter 


as will amount to the avoiding of the deed, and the law is 
the ſame whether voidable at common law, or void by act 
of parhament. | | 1 

Where the controverſy relates to the ſigning, ſcaling, and 
delivery of the deed by the defendant, he pleads n 9 


4 


(P. 30g.) factum generally, + but anciently, where the deed was ſign- 


ed, ſealed, and delivered, yet was originally void by matter 
debors, as by reaſon of ceverture, or becauſe the party had 
i „ 


rx 


A ny yy — ——_ »© =» po -, < . 


ue 


conſidered as vicious. 


E88. I. THE LAW OF EVIDENCE. 


no right in the thing transferred by the deed, or became 
void afterwards by razure, interlineation, or addition, 
there, the defendant muſt have pleaded the matter ſpecially, 


and concluded ſo non eſt factum, and this was, that the 
plaintiff might be appriſed of the point of defence; for 


ſince there are ſo many various ways to make the deed null 


and void, if all of them be given in evidence upon n ef 


fatum generally, it was thought that the plaintiff could 


never come prepared to falfify the evidence of the defendant, 
and ſo might be liable to be ſurpriſed when he had right, 


and therefore it was held that notice ought to be given of 


ſuch foreign matters as theſe, if they were to be given in 
evidence. 


Another reaſon why this ſpecial concluſion, and ſo uon G. L. E. 169. 


ft factum, was antiently referred to the court, was, becauſe 


un generally contained matter of law, which if it had ariſen 


upon proof of the fact, ought to have been referred back to 
the court, by denmurrer to evidence, or ſpecial verdict, and 
therefore it was reaſonable, that the doubt of law ſhould 
be offered to the court originally; but at this day the law 


js otherwile. 2 


If a man pleads, delivered as an eſcrow, and concludes , Keb. 143. i 


ſpecially, and ſo non gf factum, the general way is to leave 
it to the jury, becauſe it is in effect to ſay there was no 
deed at all; but it may be left to the court, by an Hoc para- 
tus eft verificare, becauſe the court will judge whether the 


+ defendant hath exhibited ſuch matter as will make the (f P. 30g) 


deed of no effect, and therefore ſuch pleading as this is 


5 8 : and an abftra of it, 
But if you plead breaking off the ſeal, razing, or an 


addition after delivery, you may conclude, and ſo non eff Moor. 30. 
factum, but the better pleading has been reckoned to con- Dalis. 10s. 


clude to the court with judgment, / actio, becauſe the deed 
is not ſo apparently void, but that it ſeems neceſſary to 
leave it to the court, whether thoſe are circumſtances that 
wouldAavoid it, or whether the defendant muſt give it in 


infra. | 


evidence on non eff faftum, as diſproving the deed. J ide 


If a man pleads that the obligation was made to another, Sid. 45a 
and not to the plaintiff, this is bad, becauſe it amounts to Gifford and 


the general iſſue of non eft factum. 
If the defendant pleads quod factum prædicł. was made 


and delivered without date, and that the plaintiff added a 


de 


Vide Collins 
v. Blantern. 
2 Wils. 241. &c. 
ante Introd. 


Cro. El. Soo. 
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tie. and ſo non eff factum, this is not good, ſor at the 
beginning of the plea, he confeſſes it to be his deed, and 
to be made and delivered by him, which at the latter end 
| * he denies, and ſo it is repugnant. 
68. L. E. 166. If a man confeſſes an obligation, and pleads an acquit- 
ET © farce, he cannot conclude, and ſo non eft factum, but judg- 
ment / actio, for it is really his deed, though it be avoided 
by a contrary agreement, which muſt be exhibited to the 
court to judge of, ſo that the validity and eflence of a law. 
: ful contract may be ſeen by the court, before the truth of 
Za the fact be called in queſtion before a ju 
» (FP. 306. ) + A man declared of an obligation my to himſelf, and 
on non eff factum pleaded, the jury found an obligation made 
to another of the ſame name; this warranted the iſſue, for 
the only. queſtion in the action upon nen ęſt factum was, 
whether the deed profered in the declaration was the deed 
of the defendant; for if it were his deed, ſealed and deli- 
vered to ſome other perſon than the plaintif, the defendant 
ought to have confeſſed the truth of the deed, and avoided 
at, by pleading the ſpecial matter. 
Alleyn. 41. This is the ſame if the jury find the obligation. to W 
"0 been made to the plaintiff and another, and that he brought 
the action as ſurvivor, but here the defendant might n 
| | er and Demur. | | 
G. L. E. 169. But where a wrong party is ſued, that bears the name of 
the obligor, he may plead non 94 faBtum, for . it is not 
his deed. 
Dyer, 2:29, he plaintiff brings an action againſt W. S. on nun nf 
20, 556, 640. factum, "the jury find a ſpecial verdict, that V. S. entered 
. into an obligation to the plaintiff, by the name of T. S. this 
Moor. 2% is found for the defendant, becauſe the jury do not find it 
| Vide Effay II. the obligation of V. S. for the jury cannot take upon them 
BF Serben „ imy fact contrary to the ſpecialty put in iſſue, and by he 
ante this head. ſpecialty it appears to be the deed of T. S. | 
If the defendant pleads non eff foltum, and further | 
demurs upon the obligation, the-demurrer is void, becauſe 
no man is allowed a double plea, to alledge the fact to be 
| falſe, and that the charge is contrary to law, but he muſt 
2 take one plea that he thinks moſt advantageous, for if he 
ſhould be allowed ſeveral ways of defence, it would multiply 
(tr. 307. ) + contention. infinitely, as we find by the practice of the 
hancery, where they judge upon innumerable circum- 
ſtances, and never AR tp FIR Fright 1 whe. 8 00 to 
one iſſue. 5 5 
ut 


35 H. 6. 9. b. 
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But now by ſtat. 4 Ann. c. 16. the defendant, by leave 
if the court, may plead as many ſeveral and diſtinct pleas 
he thinks proper. But he cannot plead and demur alſo 
2 the ſame count. | . 
Debt againſt G. B. executor of J. B. upon a bond made Latch. 125. 
J. B. the defendant pleads uod /criptum predic}. non 
f faum ſuum ; whereas he ought to have ſaid, non eff 
tum, J. B. After verdict this was held to be good, be- 
auſe (g) ſhall be intended his bond, which the plaintiff 
clares on, and that was the bond of the teſtator, ſince 
je jury in their verdict have confhrmed the relation to that 
md in the declaration. 2 | 
On non eft faftum generally plead, a man may glve 11 Co. 26, 27. 
cial matter in evidence, as razure, inter/ineation or addi- 
on, for it is not neceſſary to plead any matter or thing ſpe- 
ally, but what is exhibited to the court to judge of, and 
ch plea concludes with an averment, That you are ready 
wrify; and the reaſon is, becauſe it ſeems incongruous 
make that abſolutely neceſſary to be ſhewn to the court, 
hich is ſhewn to them in vain, and that doth not come 
der their judgment; now when you ſhew that the ſuppoſed 
ed is void, you ſhew that it is not a deed, which amounts 
the general iſſue of on ef factum, and therefore you 
iſt not conclude to the court, but to the country; from 
ence it follows, that it cannot be abſolutely neceſſary to 
it out to the court, + fince it is left to the jury, and not (P. 308.) 
fred to the court, for its judgment and determination. 
f two men are jointly bound in an obligation, and ©, Lt. 283. a. 
only is impleaded on non eff factum, he cannot give this 5 Co. 119. 
eridence, for he did ſeal and deliver the deed, and ſo he Sp 291. 
q contracted, though not ſolely; and this ought to be 7 55 
aded in abatement, otherwiſe it ſhall be intended that he 3 Cro. 494, 528. 
awful defendant, having admitted himſelf to be-ſo, by Keb. 525, 543. 
pleading in bar, and the other ſhall be intended not to | So 
e ſealed, or if he did, that he is dead, and the contract 
res. | | 5 : 
ut if an afſimpfit is alledged to be made by one, and g. L. E. 152. 
n iſſue proof is given of a contract made by two, this 2 Vent. 151. 
ns not to maintain the declaration. Vide 5%, under e i al 
aſumphit. e 
n the caſe in Ventris, afſſump/it was brought againſt forr Carth. 63, and 
pleaded non . infra ſex annos, and the verdict 2 Mod. 280. 
that one of the defendants did aſſume infra ſex annos, 
the others nor: afſumpfet | Pollexfen, Ch. F. Powell, and | 
h N | 


8 
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Rokeby, were of opinion the plaintiff could not have in ff 
ment. Ventris inclined to the contrary. l 18 J 
er. 43. In debt upon an obligation, the defendant pleads thy 
there was a ſchedule annexed to this obligation, the which 
ſchedule is diſannexed, and ſo non ęſt factum, this is 10 
good, for here he conſefies the deed, and avoids it by (@ 
ing, not that the deed itſelf is altered, for then it were n 
his deed, but by ſaying that the appendices relating to th 
deed are altered, which confeſſes the deed, and therefan 
( P. 309.) cannot in the ſame breath be denied; + but this is a goy 
plea if he had concluded to the court with judgment þ ai 
for it allows that thege was ſuch a deed, but at the ſany 
time avoids the plaimAff's action, by ſaying that he him 
altered the appendices thereunto relating. 
But on non eft factum, if the ſeal be broken off, after pl 
pleaded, it is the deed of the party. 8 


(7 P. 3 10.) | + [ 2. ] Of folvit ad diem, et folvit pefl diem. 


ET [ THE ſecond iſſue is that of /o/vit ad diem, c. and 
explain this iſſue, it is to be conſidered, that whe 
any contract is founded on a ſpecialty, it cannot be diſſoꝶ 
but by ſpecialty, for every contract muſt be diſſolved by 
ſame ſolemnity and notoriety wherewith it was made, oth 
wiſe there is more evidence to ſuppoſe the cantinuance 
the contract, than the diſſolution; therefore, on a {in 
s payment bill“ you cannot plead a naked payment, without a diſch 
may now be jn writing, becauſe there is a ſolemn contract by which] 
1 5 + are charged, and there cannot be any diſcharge but b) n 
but the annex- ter of equal ſolemnity; but you may plead payment at ii 
ed is ſtated to day, becauſe the condition is contained in the very con 
_ g. be, © ſelf, and upon that matter of fact, the ſorce of the ali 
vas. tract depends, and when you diſcharge yourſelf by picau,,1. 
the act required in the condition, then is the contract In. 
ſolved by ſomething ariſing out of the contracq itſelf, wi 
is the ſame thing as if it was diſſolved by a contract of « 

T1 ſolemnity. . | : 
2 Sid. 47. Where I am bound to pay a ſum of money to two, þ 
| mieent to either of them is ſufficient, becauſe a man cl 
| pay the ſame to ſeveral perſons. _ 
3 Keb. 477. Payment to a ſcrivener, eſpecially if he has the bond 
Equity Cal: \ his cuſtody, is good, for the payment + to another fo! 
4 P.3 11 is a payment to me, and he appears to be deputed to red 
8, pl. 4. this money, by having the bond in his cuſtody. 


WIr. 68. pl. 
* 193. ; 


W 
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* 


rs of Dale at ſuch a day, payment to the obligee and two 
f the pariſhioners is well enough, for this anſwers the con- 
tion, ſince tuo is the plural number. 

Condition to pay ten pounds to 4, it is a good perform- 2 Ed. 3. 5- 
nee to pay it to his deputy, nam e . Fer alium, 

gitur per ſe. 
Where a man gets judgment, payment to his attorney is Lit. Rep. 54. 
ell enough, for he is not only intruſted, and put in the Hetley. 46. 
ce of the creditor to get judyment, but to take the effect * * 
that judgment; and fince the attorney might take out 
W--cution, he may accept payment of the money, inſtead of 
ting out execution; therefore the debtor ought to be in- 
mnified by the law. 
Debt on an obligation of two hundred pounds, defend- Cro. El. 834. 
t pleaded that after the day of the writ purchaſed, viz. Colbrook and 
cha apud, Qc. he paid to the plaintiff ſixty pounds, . 51 
cel thereof which he received, judgment de brevi, Oc. Stud. al. 18 
jon ſpecial demurrer, adjudged for the plaintiff, becauſe chap. 12. 
e l did not ſhew any acquittance or releaſe, prov- 
g this payment, which if he had done, the writ would 
Z abated for the whole; but ſince he did not produce 
| j deed of acquittance, his plea ſhall be no more than a 
led averment, which can never overthrow any obligation 
ich is of an higher nature, and conſequently cannot abate 

writ which is founded thereon. . 
In debt on an obligation of ten pounds, the defendant ( P. 312.) 
ads that one H. was jointly bound with him, to whom \ 5 Co. 117, b. 
plaintiff had made an acquittance, bearing date before 
bond, but delivered after it, in which he acknowledged 

payment of twenty ſhillings, in full fatisfaftion of the 
pounds, and adjudged a good bar; for if a man ac- 

Wwledges himſelf Taticfied by deed, it is good againſt 
, though he has received ee ſince he ſhall not be 
1 12 to contradict what appears under his hand and 


ondition to pay ſeventy pounds, viz. G pounds Cro. El. 257 
ue day, and thirty-five pounds at another day, at the Fox ans on. 
an ce church; the defendant pleads payment of the ſeventy 
nds at Law, ſecundum formam et effeftum ; and held 
Wd, dende fag ula ſingulis, as if he had pleaded pay- 
nt of the ſeveral ſums at the ſeveral days. But ſince the 
4A. c. 16. Solvit ad diem, and by tea ve A the _— 


it poſt diem may be FE * 
Debt 5 


Condition to pay money to the obligee, and the pariſhion- G. L. E. 126 | "Y 
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22 Ed. 4.25, a Debt on bond by a Ds the defendant pleads he pA 
Bro. title Con- the money at the day, to J. C. hailiff of the plaintiff, ang 
dition Pl. 181. by his command, and avers that this carne to the uſe of the 
| Biſhop; this averment makes the plea double, for if the 
bailiff receives this by command from the Biſhop, thoyy 
it. docs not come to the Biſhop's uſe, yet it is a ſufficien 
diſcharge to the defendant. N 
Duere, Whether the plea is not good, (for © that it anl. 
* 79 the uſe of the Biſhop,” ſeems to be farpiuſge ) unleſs the 

be a ſpecial demurrer : 
(4 5.313 + Debt upon a bond, the caſe was, that the defenda 
| Ero. El. 68. owed to the plaintiff a certain ſum of money by bond, an 
2 Str. 1194. certain money for wares ſold, and at the day of paymen 
on the bond, he tendered the money according to the bond 
which the plaintiff accepted, and ſaid that it ſhould befc 
the book debt, and not for the bond debt; but the defen 
dant ſaid he paid it on his bond, and no 'oth Wiſc ; th 
_ plaintiff however croſſed his book, and brought debt on th 


bond, and adjudged againſt him, for the defendant is f 
appoint the manner of payment. Sed gu. if not otheruii den 
had the de on paid the money, without ſaying upon wi”? 
account ? tan 
Cro. Jac. 585. In debt on a bond of 2000. conditioned to pay 105“. © 
„ aud the defendant pleads payment of the aforeſaid ſum of 100 
at the day, the plaintiff replies, quad nom ſolvit pred. 10H 1x 
et hoc petit, c. and it was found for the plaintiff, an : 
judgment given for him, which was afterwards reverſe ah 
becauſe the plaintiff and defendant do not join in a poit "wee 
and therefore there is not any iflue, nor verdict upon it. WW. 
Cro. Jac. 549- But where the defendant pleads to debt on bond, p- bug 
oO ham aud ment of gol. on the 14th of June, Oc. and the plain. 4 
replies, that he did not pay the 530%. on the ſaid 14th wn 
Auguſt, ſupradict. quas ei ad eund, diem folvifſe debu j leceir 
and verdict found that he did not pay it the 14th of . F 
yet it is not error, for the defendant's plea was accord! a, 
(+ P.31 4.) t the ene and the plaintiff's replication 9% ill © ' 
| ſolvit, the ſaid 14th + day was good, for the word * A bet 
was ſuperfiuous, and precie. 14th die without more, M 2a! 
been ſufficient; but in the former caſe there was ano 
ſum in the plea of the defendant, than was in the ch Wi 
| tion, and another ſum in the replication than was in Weed, 
Ero. Car, 237; bar, ſo that there could be no iſſue. tual, 
Parker an! In debt on an obligation the defendant: pleade ſuv te mM 
Tarler, Si. fem E de Kee ponit Jos Er d Pr, querent fei 


and Finey. 
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ea in error it was inſiſted on that the deſendant ought: to. 

- * hare concluded his bar with ef hoc paratus 9ſt verificare, and 

125 then the plaintiff ought to have replied u ſolvit et Hoc 

F * t, Cc. ſo there had been an aſſirmative and negative, 

hough but rejected, for there 1 is an iſſue, and the error is only in 

i the formality of Joining it, ſo that 1s aided by the ſtarute 
Wot jeofails. 


. oh cine forfeited, if the money was not paid on the day ſpeci- 


fed in the condition, yet, now by fat. 4 An. c. 16.4 12. 


the principal and all intereſt he paid after the day, and 


payment may be pleaded. The uſual way now, is to plead 


pleay as ſometimes his witneſſes may not be ready when the 


_ cuſe is called on: the plaintiff may be in the ſame predi- 
on cament, and compelled to withdraw his record. 


+Suppoſe an action brought upon the bond, before pay- 
ment, by /ec. 13. of the ſame flat. the defendant may bring. © 
nto court principal, intereſt and coſts, in law, (and W h 
it any) and . will be ſtaid. 


+ [3-] of Noname. 
py «ions of aſſumgſit the general iſſue is nen-aſſumpſ, ©" 


ple contract were charged with a delt, he might diſcharge 


kit, or inj ury, lau- wager i is not allowed. 


a.) Of an aſſumpſit in Deed, and an afſumpſit in . 


Before we proceed to an enumeration of particular caſes, 


an aſſumpfit i in deed and an aſſumpſit in law. 

With reſpect to the difference between an eum pf in 
bed, and an aſſumpſit in lazu, where the contracts are mu- 
tual, and either fide declares for non- performance, there 
he muſt ſet forth the very contract, and if he miſtakes: in 
quantities or ſums, he fails, beeauſe his injury is in the 
on performance of the very contract alledged in the decla- 

ration, 


Though at the common law, the penalty in a bond be- 


m action be notwithſtanding brought upon the bond, ſuch. 


which denies that you undertook to pay that where-. 
vith you are charged in the declaration; this action doth. 
not charge a man with a debt, for if a party, in caſe of ſim- 


may not be amiſs to lay down a few general rules as to 


flvit ad diem, & ſolvit paſt diem; I would adviſe a de- 
ſendant always to plead the general iſſue with the other 


(FP. 3760 


2 L. E. 182. 


himſelf by lau- zuager; but aſſumꝑſit charges a perſon. with 
the damage for not performing that promiſe whereon the 
plaintiff lepended, which. being a charge. that ee - 


Ny. 210. 
Alleyn. 28. 
Style 62. 
Cro. El. 292. 
1 Sid. 236, 
1 Mod. 210. 
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ration, and if he does not ſhew ſuch a contract, he dory 
not intitle himſelf to 2 recompenſe for the breach of it 
__ © Pule infra (b.) © | f 9 
(FP. 317.) T But where he brings his action for an aſſumpſit in lau 
G. L. E. 193. if he ſhews part of the goods delivered, or part of the mom 
ney lent, it is good; becauſe on every ſeveral delivery of hou! 
goods, or receipt of money, the law implies « ſeveral come p 
tract for retribution, and there the giſt of the action is noten 
whether ſuch a particular contract is broken, but whether ef 
, the goods were delivered, or money advanced to the defen- 
dant, and the quantities of the goods or the ſum is no far. 
ther material than to increaſe or leſſen the damages. 


iy etnies Nee, with the Arguments of Conſe, e 
and Judgment of the Court: 


GLE ws An Aſumpft, wherein the plaintiff declared that tie Mt 
am v. Palmer. 27th of June, 1912, at Hoddeſdon, the plaintiff bought of 
Vide poſt. the deferidant, and the defendant bargained and ſold to the He 
Leſlie's cafe. plaintiff, one hundred quarters of as good barley as one rice 
William Ford's was, and of as good © meaſure as the ſaid ref 
Ford's was, to be delivered to the plaintiff at Hoaddeſdon, be- 
tween Harveſt and Candlemas in the fame year, where the ſp th 
plaintiff ſhould appoint, after the rate of ſixteen ſhilling 
per quarter, to be paid by the plaintiff to the defendant, Mer 
: _ whereof the plaintiff paid to the defendant two ſhitlings and iy x 
955 ſix-pence in hand, and agreed to pav the reſidue at the 

times of delivery, according to the quantity of the ſame, 
at every time of delivery, and accofding to the rate afore- ut! 
ſaidg that the defendant after the bargain, in conſideration 
7 318 wy the premiſes, aſſumed that he would deliver to + the 
= */ plaintiff the ſaid barley ſo bargained and fold according tofu 
the bargain : Breach, non-delivery. On en afſumpit the 
jury found four pounds four ſhillings damages, which was lan 
ſubject to the determination of the Lord Chief Juſtice WW 

Parker, on this caſe, agreed between the parties. 
The defendant on Saturday the laſt of January, Candi. in 
mas day being the Monday following) in the year 1712, Hale! 
and not before, delivered to the plaintiff's uſe at Mr. 
Plumer's malt-houſe at Hoddeſdon (where the plaintiff ay- Nutu 
pointed the barley to be delivered) a quantity of barley 
which was, ſent for twenty quarters, but when the ſam: 
was meaſured by Ford's buſhel it was found to be but nine- 
een quarters and an half, according to that meaſure. | FU 
ä 5 N . 4 


4 
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That the plaintiff at that time paid to the defendant's ſer- 
ant who brought the barley, ten pounds and no more; 
for although he had the money, not only for what the twenty 
marters of barley, but likewiſe the one hundred quarters 


1 me to, according to the agreement, ready by him in the 
ry oi ouſe; yet becauſe the barley did not hold out in meaſure, 
75 De paid only ten pounds, and did not pay the other ſix 


ounds at that time, but afterwards paid it to the defendant, 
efore the action brought. | „„ | 
That the price of barley between the time of the contract 
ind the delivery of the twenty quarters, roſe about, c. 
If upon theſe facts proved, the plaintiff upon this declara- 
jon hath good cauſe of action or not, was referred to the 
{termination of his Lordſhip. _ | 
Counſel argued to the following puxport. | 
In conſidering of this matter two queſtions are to be (FP. 319.) 


- the Wilated. : | 

it of Fit, Whether the plaintiff has a right to the reſidue of 

o the be one hundred quarters of barley, not having paid the full 
one rice for the nineteen quarters and an half, within the time 
ſaid Mhprefixed, but only ten pounds towards it ? . * 

; be- Secondly, Whether the defendant can take any advantage 

2 the 


if this non- performance upon the iſſue of . Ke, 
As to the firſt point, whether the plaintiff has a right to 


Jant, tic reſidue of the one hundred quarters of barley, not hav- 

; and ng paid the full price for the nineteen quarters and an half | 

| the Within the time prefixed, but only ten pounds towards it? * 
ame, And here it is neceſſary to lay down two or three rules 


tat have been made uſe of in adjudging ſeveral caſes in the ; 
voks, and then compare this caſe with thofe rules. | * 


+ the The FIRST rule is, that where there are ſeveral promiſes V. ) Co. 9, 10, 
ng to Mrbieb are mutually executory, and independent of each other, _ r Ld. 
ſt the ere the promiſes are conſiderations each for the other, and the 88 'S: Os 


Wmf may bring his action for breach of the defendant's pro- 186. 2 Mod. 
uſe, even though his counter-promiſe, and the remedy upon it, 33, A. Hob. 
the confideration of the defendant's agreement, and not the 18 DoS en 25 


ndl. inter performance of his promiſe, according to Fuſtinian's V. 2 Mod. 62. 

712, Nie in the civil.law, 9 actionem habet ad rem recuperandam, Juſtin. de Re- 
Mic. am rem habere videtur ; and upon this reaſon touching 222. * 

F 2p- N Kutual promiſes there are ſeveral caſes reſolved in the books, 

arley Is. 88. 106. 1 Rol. Rep. 125, 336. 


And I believe they on the other fide wil not deny me 4p 220 | | 

us, which I lay as a ground and foundation from whence (FP. 320.) 

would argue, ſince it ſtill remains a queſtion whether. the 
„ 0 | pPromiſes 


promiſes ſet forth in the declaration are independent of each 
other. | ; 5 


The szcorp rule that is laid down in the books, touch. 


ing theſe mutual promiſes, is this OO | 

That where there are any words made uſe of in a promiſ, 
covenant,” or agreement, that de not import a CONDIT1ox, 
they are never conſtrued to be CONDITIONAL, for etherai|; 


the party would be deſtitute of all manner of remedy, without 


ſuch conſtruction. 


This is laid down in Hob. 41. in the caſe of Cooper and 
Andrews, and in Owen 54. and in ſeveral other books, 
which I ſhall beg leaves by the by, to mention to your 
Lordſhip. „ EE. LE. 
And it 1s in itſelf a rule, founded upon the greateſt rea- 
ſon ; that where words in themſelves do not expreſs a con 


dition, the law will not frame any conſtruction to make 


parties have another rem 


them conditional, unleſs ſuch an implication be abſolutely 


neceſſary; and it cannot be abſolutely neceſſary where the 
. 5 

There are a multitude of caſes reſolved per this rule: 

I will only beg leave to mention ſome few, becauſe I ſup- 

poſe that if this rule be fully ſatisfied, it will conſequently 


determine this point for the plaintift. 


If an annunity 'be granted pro conſilio impenſo vel impen. 
dendo, there the word pro is conſtrued to be a condition, be- 
cauſe the party has no other remedy for the counſel than 
by ſtopping the annuity; and this is laid down as the 
reaſon. 1 3 | 3; 

+ If an action be brought upon the common covenant for 
quiet enjoyment in a leaſe, that the leſſee ſhall quietly en- 


joy, paying the rent and performing the covenants, there, 
though the word paying would make a condition, if the party 


were without remedy, yet it is not conſtrued to be cendit. 
ena in this covenant, but the defendant is left to his re- 


* 


1 Sid. 280. 
2 Keb. 23. 
2 Mod. 34, 35. 


L. Raym. 665. 
1 Rol. Ab. 415. 


2 Leon. 211. 
3 Leon. 219. 


medy upon the reſervation of the rent, and covenants in 
8 | 3 1 

And ſoit was reſolved in the caſe of Allen and Babing: 
ton, reported in 1 Sid. 280. 2 Keb. 23. and in the caſe of 
Hays and Bickerflaff, in 2 Med. 34, 35. Vid. 1 L. Rayn. 
So is the caſe in 1 Rol. Ar. 415. Articles of agrement 
made by A. on the behalf of B. and by C. and a cover- 
ant that B. for the conſiderations aforeſaid in the deed e- 


prefied, ſhall convey certain lands to C. in fee, and C. 0 
e ee 1 


1 


+* 
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venants on his part, pro eofuderationibus pr dic. to pay B. 
one hundred pounds; here, though pro would make a con- 


dition in the caſe of an annuity, yet the book ſaith, that not- 
withſtanding B. doth not aſſure the lands to C. yet C. is 
bound to pay the money, and to take his remedy againſt A. 
on his covenant. | | Os | 

The ſame law is laid down in the caſe of Nichols and Hob. 88. 
Rainſbrede, reported in Hob. 88. There Nichols brought an 1 Lutw. 250. 


aſſumpfit in conſideration that he promiſed to deliver to the 5 Raym. 
defendant, to his own uſe, a cow; the defendant promiſed Sed v. 1Salk. 


to pay him fifty ſhillings ; adjudged that the plaintiff need 172. 
not aver the delivery of the cow, becauſe it is promiſe for 
romiſe. | „ 
Thirdly, But if the defendant's promiſe do ariſe on the cox- 


DITION of fome ACT to be done and + Rule 


on a PROMISE f do and perform ſomething, there the act . 
muſt be firſt executed, and averred to be performed, before the 15 H. 7, 10. b. 


defendant's promiſe can ariſe ; for here the PERFORMANCE 
is the conſideration, and not a counter promiſe. 

50 is the caſe, 1 Rol. R. 125, 336. in conſideration of 1 Rol. Rep. 
ten pounds I promiſe to deliver to you all the books of the 128, 335. 
law; it is good without alledging the payment of it, for te 
other may have an action for it; but if it be, that in con- 
ſideration that you will pay (in the future tenſe) to me ten 
pounds, I will deliver to you all the books of the law, it is 
not good without alledging payment of the ten pounds; he 
muſt aver the thing to be done, becauſe, ſays the book, 
there is no remedy on this promiſe, ſince it does not ariſe 
until the money is paid, for the party does not promiſe to 
deliver the books, *till after payment of the money. 


90 is the caſe of Hob. 106. If I promiſe, in conſidera- Hob. 16. 


tion of a man ſerving me a year, that I will pay him ten 7 Co. 10. b. 
pounds, there the ſervice ought to be actually performed, N 
before he ſhall bring his action for the money; becauſe the 

promiſe for the ten pounds ariſes not from the promiſe to 

ſerve, but from the actual ſervice. 

corenanted with his copyholder to aſſure unto him and his 

heirs, the freehold and inheritance of his copyhold; and 

the ſaid copyholder, in conſideration of the ſame perform- 

ed, coyenanted to pay ſuch a ſum ; the court held that the 

copyholder was not bound to pay the money, before the 

aflurance made, and the covenant performed; but if the 


vords + had been in confederation of the ſaid covenants to be ( 1. 32 5 
— P - -— 8 Ny 


Vor. I. performed, 


* 


performed, and NO (JP. 322.) 


So Brocas's caſe in 3 Leon. 219. The Lord of a manor 3 Leon. 219. - 


4 | 
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"a then he is bound to pay the ney preſently, and 


to have his remedy over by covenant. 

In all theſe cafes the conſideration of ſuch promiſes are 
not the counter-promiſe or agreement, but the performance: 
but where the conſideration is merely a promiſe or agree- 
ment to do ſomething, there the firſt promiſe ariſes be- 


fore ſuch agreement on the plaintiff's part is performed or 


fulfilled. 


Now to compare this caſe to the precedent rules. 
Firft, there are no words that are conditional, for the pro- 


miſe is not expreſied in a I Bara terms, that if he 


be paid for the delivery of 
liver the reſt. 

But the words of the bargain, are er abſolute, 
for they ſet forth, that the plaintiff 3cyght of the defendant, 


firit barley, then he ſhall de- 


and the defendant bargained and ſold to the plaintiff, one 


hundred quarters of barley, according to the rate of ſixteen 


' ſhillings per quarter for every quarter, to be paid by the 
PRs to the defendant; and that the conſideration of this 


argain, was the payment of two ſhillings and ſixpence in 
hand, which was the only act executed; and the act execu- 
was the agreement to pay the reſidue at the times of the 


delivery of the barley, according to the quantity of the bar- 


ley, at every time delivered, and according to the rate to 


be paid. . 
Now in this executory act, there is nothing laid that is 
antecedently to be performed, before the firſt promiſe is to 


riſe ; ſince the firſt promiſe doth import a compleat bargain 


and ſale, of the one hundred quarters; and ſuch promiſe is 


(P. 324. not to ariſe, upon any precede condition, f or act, to be ft 


1 


rformed, or done by the plaintift: 

And if chere be words in the bargain that import a condi- 
tion, and the counter-promiſe is in its own nature executory, 
the law will not raiſe a condition, upon any implication what- 
ever, but leave the parties to their mutual remedies. _ 

The rather in this caſe, becauſe, if the whole had been 
delivered at once, then plainly there had been nothing con- 


ditional in the bargain ; and if the defendant provided him- 


ſelf; that there ſhould be ſeveral deliveries, and does not 
actually provide by an expreſs condition, that if the money 
be not paid, for what he had delivered at once, he ſhall not 
go on to deliver, the law cannot create ſuch a condition by 
implication, ſince the promiſe on the plaintiff's part, is * 
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tally executory, and there is no act executed or ſtipulated to 
be performed, before the promiſe riſes. - 5 
And if there were any ſuch act executed, that was neceſ- 
fary as a precedent condition, to the raiſing of the promiſe, 
on which the plaintiff declares; it would be an objection 


to the declaration, for the not averring ſuch precedent con- 
5 dition to be performed: but that they on the other ſide 
cannot pretend to, and if they ſhould, the authorities would 
be plainly againſt them. | 5 Fe: | 
And for this there is the caſe of Bettiſuorth and Campion, Yely. x 33, 
© WW reported in Telv. 133, 134.— The plaintiff, as executor to 134. 
- his father, declares, that there was a communication and 
agreement, that the defendant ſhould have all the iron made 
. at ſuch a furnace, paying after the rate of forty ſhillings | 
t, per ton, upon which the teſtator did aſſume to the defen- '* 


e dant, that he ſhould have all the iron made in that fur- 
n nace; in conſideration whereof the defendant + promiſed to (FP 32.5. ) 


i pay the teſtator according to the rate aforeſaid, and ſhews 
iS that the defendant had ſo many tons, which amounted to 
in ſo much money; and it was objected, in arreſt of judg- 
1 ment, that the plaintiff had not ſhewn that the conſidera- 
he tion was performed on his part, and the defendant had all 
r- the iron made at the furnace, which was the conſideration 
to that induced the defendant to make this promiſe; but it 


was anſwered, and reſolved by the court, that the conſider- 
ation on the part of the plaintiff was not, that the defendant 
ſhould have all the iron, as an act executed; but that the 
teſtator promiſed that defendant ſhould have all the iron; ſo 
that the conſideration on each part, was the mutual pro- 
miſe, the one to the other, for which there is a murual 
remedy ; ſo here, that which induces the defendant's pro- 
miſe to deliver the one hundred quarters of barley, is not 
the actual payment of any ſum, more than the two ſhillings 
and ſixpence mentioned in the declaration. 5 
But it is the promiſe to pay the reſidue, which is under- 
taking for a future act executory, and ſo expreſſed in the 
future tenſe, that it ſhould be paid on the delivery of each 
quantity of barley; wherefore it is the promiſe to pay, and 
not the afual payment, which here makes the conſideration. 
. Secondly, the ſecond queſtion is, whether the defendant 
can take advantage of this, on the iſſue of non aſſumgſit. 
And for this my Lord Hobart, Fol. 106. is expreſsly to Hob. 106. 
the contrary z there the conſideration was, that if a man 
lerred me a year, I ſhould pay him ten pounds, in that caſe 
2 my 
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i my Lord Hobart ſays, that if the ſervice was not done, and 
(FP. 326.) yet the promiſe made, prout, c. + the defendant muſt not 


the ſervice, becauſe they are diſtin in fact, h they 
muſt concur to the barring of the action. 

And here the true difference ſeems to be, between an 

aſſumpfit in deed, and an afſumpfit in law ; for an afſumpſit in 


traverſe the promiſe, but he mult traverſe the eee. of 
ti. 


w in conſideration of money received, from the natural 


juſtice of the thing, creates a promiſe *till payment; here 
the actual payment or ſatisfaction, or a releaſe, or any 
other matter, that excuſes payment, may be given in evi- 
dence on non afſumpſit. | | 
For when the natural juſtice for repayment of the money 
ceaſes, there the law no longer creates a promiſe ; and 
* therefore thoſe matters that go by way of excuſe, are pro- 
per evidence upon non afſumpfit ; becauſe there is really no 
promiſe, when the defendant can ſhew there is no juſtice 
to pay the money. 7 
But where the promiſe riſes by the a# of the parties, and 
the defendant would ſhew any thing for an excuſe, for 
non- performance, there he muſt ſhew it to the court b 
proper pleading, becauſe it confeſſes the exiſtence of fuch 
promiſe, or that ſuch promiſe was actually made by the 
parties, and avoids it by ſhewing ſome ſpecial matter, or 
reaſon for not performing it. . SI6Es | 


1 Sid. 236. This diſtinction was taken in the caſe of Bedford and 


1 1 Clarke, 1 Sid. 236. and in the caſe of Fitz and Freeftone; 
/, *9* 1 Med. 210. and Alleyn, 29. e | 
Pro Def. It was argued for the defendant, that ſuch bargains are 
made for ready money, and if the plaintiff promiſes to de- 

liver ſuch goods, and the defendant promiſes to pay for 

them; in common underſtanding, if the goods are ten- 


1 dered, Fand the party has not the money, that this ſhall 
(IF. 327.) excuſe th 7 


excuſe; and for this they quoted 17 Ed. 4. fol. 1. where an 


. en action of treſpaſs was brought by the plaintiff againſt the 


defendant, for breaking his cloſe and taking his corn, and 
quotes caſes there pleaded, that a long time before the treſ- 
paſs ſuppoſed, the plaintiff and defendant bargained at ſuch 
a place in London, that the defendant ſhould go to a place 
where the oats were, and ſee them; and if they pleaſed him, 
when he ſaw them, that then he ſhould take them, paying 
the plaintiff three ſhillings and four pence an acre one with 


* 


* 1 


That 
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That the defendant went to ſee them, and was content 
with the bargain, and for that reaſon took the corn, which 
is the ſame treſpaſs: it was there objected that this plea 
was not good, becauſe he had not paid the money, accord- 
ing to the bargain; and it would be miſchievous if upon 
ſuch communication a man ſhould take another man's pro- 
perty before the money is paid; and Littleton there put a 
caſe, that if a man ſhould come to a draper, and demand 
of him how much he will have for ſuch a piece of cloth, 
and he ſays ſo much; upon which the other ſays he will 
give ſo much for the cloth, but does not give him the 
money; if he takes the cloth, the draper may maintain an 
action of treſpaſs: ſo Coke put a caſe, that if a man ſhould 
aſk how much he ſhould give for my horſe at Smithfield, and 
I fay ſo much; if the other does not pay down the mone 
immediately, I may ſell the horſe to whomſoever I pleaſe; 
for otherwiſe I ſhould be compelled to keep my horſe againſt 
my own conſent, until ſuch time as the man ſhould pay, 
which was certainly againſt the intention of + the parties 
in their agreement; and Littleton ſaid, that in all ſuch fare- 
handed bargains, there was a condition implied in law, 
that it ſhould be delivered upon payment, and that if pay- 
ment did not follow, the whole contract ſhould be void; 


and that it was argued in this caſe, that common uſage im- 


plied ſuch a-condition, where the goods were. to. be deli- 
vered for ready money, and that if the money was not paid, 
I ſhould not be obliged to part with my property. 5 

PARKER, Chief Juſtice, re/o/ved, that the non-perfor- 


mance of ſuch a bargain might be properly given in evi- 


dence, upon non aſſumpfit ; for now non aſſumpſit is held to 
be the general iſſue in this action, though they formerly 


held the contrary. 


But as to the bargain itſelf, he ſaid that the defendant 
having delivered nineteen quarters and a half, without ready 


money, there he had diſpenſed with the condition, as to that 
quantity; for though he might have choſen whether he 


would have delivered it, until he was paid, yet when he did 
deliver it upon credit, and without the ready money paid 
down, it was a diſpenſing with the condition, as to that 
quantity; and then there was no reaſon but that he ſhould 
go on with the delivery of the refidue, according to his con- 
tract; for ſuppoſe a condition ſhould go along with it, as it 
is agreed for the defendant, that upan every delivery a ready 
payment ſhould be made, yet if the defendant has h 
DE W1 
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With che condition, as to the quantity delivered, by letting 


the plaintiff have it, without prompt payment; yet, that 

will be no reaſon, why he ſhould not go on to make the 
(FP. 329.) delivery of the reſidue, according to his bargain; for + if 
the argument be good, that the law implies a condition 

| upon the delivery of every quantity, that there ſhould be 
prompt payment made by the plaintiff, yet it will not raiſe 

a farther condition, that if he deliver the firſt quantity upon 

credit, that he ſhould not go on to make a delivery of the 

reſt, for ready money, which here the defendant has not 

done; and it was by no means to be admitted, that if the 

defendant had delivered part upon credit, which was his 


own folly, that it ſhould excuſe him from delivering the 


* reſt, for ready money, according to his promiſe. 
(c.) A. jo Wife's binding her Huſband by her conrroft. 


' Scott and The wife cannot by her contract bind the huſband, for 
8 ig. che huſband is the ſuperior and governing power, and the 
l . law has intruſted him with the conduct of the whole fami- 
1 Brown, 47. ly; and therefore the wife's acts in bargaining are wholly 

void, and if found by ſpecial verdict, are not ſufficient to 

| bind the huſband. © 

S. L. E. 183, But the act of the wife contracting, is preſumptive evi- 
* dence, to induce the jury to ſay it is the contract of the 
huſband; for if the huſband permits another to contract 
for him, it is his own contract; and where the wife coha- 
biting with the huſband, takes up goods in his name, this 
prima facie is to be preſumed the contract of the huſband, 


| for the preſumption is that the huſband will truſt ſo near 


a relation to act for him. 5 
| Thid. But if at the time of the contract, the wife were abſent- 
ed from the huſband, without his conſent, this is ſo far from 
| being the contract of the huſband, that it is rather the con- 
(FP. 3 30.) trary; + for it cannot be preſumed that a huſband ſhould 
| truſt a wife eloped, as his agent, to act for him, ſo that 
her contracting in his name, is not any evidence to charge 
G. L. E. 183, The uſual employment of the wife, cohabiting with the 
a huſband, is good evidence, but this is not concluſive evi- 
dence; for poſſibly ſhe might have been always employed 
with ready money : but if the huſband has paid the debts 


of the wife, where ſhe has been truſted, it is ſtrong evi- 


dence againſt him. 1 


* 


. 
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If the things were neceffary for the huſband, wife, and Ibid. 
family, it is good evidence of a contract to bind the huſ- 
band, but yet, not cancliſive evidence; for though the 
things are of neceſſity, yet poſſibly that neceſſity might be 
otherwiſe provided for; and they muſt be neceſſary not 
only for his degree, but to his eſtate alſo, to make the evi- 
dence more concluſive. N : 

Again, it is good evidence to prove the contract of the Ibid. 
huſband, to ſhzw that the things bought by the wife, came 
to the uſe of the huſband and his family, and yet this is 
not abſolutely cancluſive, for poſhbly he had no notice that 
they were bought on credit, otherwiſe he would not have 
uſed them. | | 5 3 

So if the huſband be abſent from his family, and things Ibid. 
are bought by the wife, this is good evidence to prove to 
the jury that the wife did contract in the place of her huſ- 
band; but this is not abſolutely concligſive, for poſſibly he left 
ready money, or made ſome other proviſion for his family. 

If the huſband forbid any perſon to truſt his wife, and he Ibid. 
do truſt her, this is an evidence that the huſband never de- L. Ray. 444, 
ſigned to contract with that perſon, by means of his wife, 8 
Fay 5 he cannot — the huſband on any fuch ( P. 331.) 
contract. | 8 1 5 +360 

There is a great difference between evidence offered to G. L. E. 185. 


the jury, and offered to the court on a ſpecial verdict. for 


if the jury find that the wife contracted for neceſſaries in 
the abſence of her huſband, this is good evidence to con- 
vince the jury that the huſband did contract, and that his 
will was concurring and went along with her in the tranſ- 
action; but if this be found and offered to the court, the ' 
court cannot adjudge it to be the contract of the huſband, 
for the jury are the only judges of the fact, and they are 


to make the deductions and concluſions as to the truth of 
the fact, from the evidence as it lies before them. 


But the èourt cannot make any deductions or concluſi- 10 Co. 56. b. 
ons as to the truth of the fact, unleſs they flow neceſſarily 57; A. 
and demomſtratively from the evidence tas the Fat on as = 
ſtated, for they are not judges of probable or improbable, 
but of Jatuful and not /Jawful: if, therefore, the jury do 
only Jay before the court ſuch evidence as would induce a 
man to believe that the contract of the wife was the con- 
tract of the huſband, they cannot adjudge it to be ſo, for 
they are not judges of the probabilities of fas, but of the 
law only; aud therefore if the jury do not lay before hon | 

| | | tne 


o 


THE LAW OF EVIDENCE. Ss. 1. 


the infallible ſigns of a contract, the judges, who are to 
intend nothing, cannot adjudge it to be a contract. 


(4) Of Infancy being given in Evidence. 
a Keble, 85 1. Upon ene the defendant may give infancy in evi- 


ee þ and dence, in diſcharge of the + promiſe; but 15 a man were 
f at iſſue upon non eft factum, infancy cannot be given in evi- 
(TP. 332.) dence, ak — 2 pleaded; A 1 the ue relates to 
cup Pais. A ſolemn contract, executed with the neceſſary ſolemnities, 
558. per was, which contract had a being and an obligation, at the time 
L. Ray. 389. of making, that is a full proof of the iſſue; for where a 
*5 Co. 119. 4. ſolemn contract has a force, the court ought to ſee that it 
is legally diſſolved; but where there is a contract in iſſue, 
that is not preſumed to be executed with any ſolemnity, 
there a man may give in evidence, on the general iſſue, that 
it had not any obligation, by reaſon of infancy; for where 
there are not ſolemnities of contracting exhibited to the 
court, there it is not neceſſary that the court ſhould ſee the 
diſcharge of that contract; and therefore if the party in 
the iſſue, proves himſelf an infant, * it amounts to proof 
3 %: that he could not aſſume, and conſequently that there was 
benefit. His no 4 umpfit. : 8 1 
promiſe is not void, but voidable. Vide infra. 
x Vent. 51. An infant brings an action for ſix pounds, for which the 
6 defendant became indebted upon a promiſe if the plaintiff 
2 Str. 939. would permit the defendant to cut his (the plaintiff's) graſs, 
and carry it away to pay him fix pounds; it is no objection 
to ſay, that the plaintiff is an infant, and fo could give no 
ſuch permiſſion, but was intitled to an action for cutting 
of his graſs, for the contracts of the infant are not void, 
but voidable at the election of the infant, and therefore 
here is a good conſideration, if the infant will abide by his 


18 978 | 
(7P-333.) + Ce.) Farther of . Evidence in Aſſumpſit. 


Cro. Jac. cos, Upon an afſumpſit, covenant under hand and ſeal to pay 


=O An in- 


$98. Hob. 284. the money, 1s not evidence, nor is any ſpecialty or matter 


Car. 343. of record, or any contract for rent. "+ 
Sed qu. as to rent, ſince the flat. of 11 Geo. 2. c. 19. For, 
by g 14. of that act, where the demiſe is not by deed, the rent 


may be recovered in an action upon the caſe. 


þ 8. 1. E. 189. A promiſe to reſtore an horſe hired for a journey, and 


wb per Pais, the defendant gives in evidence, that the horſe died in the 
Leſley's Caſe. 5 | . journey, 


\ 
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journe „without the rider's fault, the obligation of his Cited in Ma- 

promiſe is avoided, inaſmuch as it becomes impoſlible, by travers Cafe, 

the act. of God, without any fault of the defendant; and 1651. B. R. 

no man's promiſe ſhall be ſuppoſed to extend to impoſſibi- 

lies, for what is impoſſible to be done, is not the ſubject 

of any man's promiſe. Quære, whether it makes this »/- 

langft originally void, or whether it avoids it by ſuch ſub- 

ſequent matter, as ought to be pleaded, as payment avoids 

the contract, and yet ought to be pleaded ? Sed g. farther, 8 

x; to payment, where the promiſe is a promiſe in law? ide Cafe fPecram. 

ante. i | v. Palmer. 
Delivery of goods is evidence of a ſale on a quantum me- G. L. E. 187. 

uit, becauſe they ſhall be ſuppoſed to be delivered on a Cites Suffex. 

bargain, and with expectation of the price of them. Aff. 1701. | 
In an aſſumpſit the plaintiff declares that the defendant, Godbold, 15. 

in conſideration of marriage, aſſumed to do ſuch a thing; ; 7 

upon non afſumpſit the plaintiff proves a promiſe, in conſi- 

deration of marriage, to do three ſeveral things, of which 

two were performed, and the third left undone, for which he | 

brought the action. To this objection + was taken, that (FP. 334.) 

the contract proved was ſubſtantially different from the 

contract alledged ; for to do three ſeveral things, and to do 

one thing, are not the ſame, but ſubſtantially different; 

and the exception was allowed, and the difference taken 

between a verbal contract and a deed; for if the contract 

had been by deed, the plaintiff might have declared for 

non-performance of one only, becauſe it appears by the 

profert, that the contract alledged, and the contract proved, 

ae exactly the ſame, and therefore a complaint for non- 

performance of the one only, will be well enough; but on 

i verbal contract, you muſt prove the individual contract 

jou ſet forth in your declaration, for if a latitude were al- 

lowed that contracts might be taken to be the ſame that 

ſubſtantially differ, no man by the allegation could prepare 

adefence z for among the great variety of tranſaCtions that 

ae among mankind, ſeveral contracts might have an ana- 

logy and reſemblance one to another, and therefore the 

lame individual contract which is alledged, ought to be 

proved. | | | 
Upon indebitatus afſumpſit brought by one; if the defen- G. L. E. 188. 

Gant gives in evidence, that another was partner with the Tri. per Pais, 

plaintiff, at the delivery of the wares, the plaintiff muſt be 493: canklia 


Ta | ; . lker. 
non. ſuited, becauſe the law, on delivery of the goods, Rs þ ſkſe, 


creates 1657. 
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creates à contract to them both. Sed qu. for I conceive it 
ſhould be pleaded in abatement ? Vide 1 Salk. 32, 290. 4 Mod, 
181. Sho. 189. 2 Lev. 113. 3 Lev. 290, 353- ,Carth, 
17 | | 8 
8 L. F 189. "if an aſſumpſit be alledged to be made by one, and upon 
Cites 2 Vent. the iſſue of non-aſſumgſit, a contract made by two, is prov- 
1 * the ed, this ſeems not to maintain the declaration; and the 
oes not : 5 5 

ſupport this reaſon of the difference between this and an action upon 
(FP. 335.) bond againſt one + of two joint-obligors, who plead on 9 
propofition. factum is this, that upon every contract with ſolemnity, 
There in aſ- there is a profert made of it to the court, ſo that it vil 
fumpſit aß aint evidently appear, whether the bond ſtated in the declarz 
ours far ff tion, and that produced be the ſame or not; and if there 
limitations, the is a material variance, it may be taken advantage of by 
| Proof was of demurrer or pleading *, but by pleading non eff factum the 
onconly Bro defendant admits himlelf liable to be ſued alone. It i 
fix years, and Otherwiſe in aſſumpſit, where there is not any profert made 
three Judges of the contract; in ſuch caſe the defendant does not know 
nel bla What the plaintiff intends to prove, and therefore he muſt 
could not have prove the fame contract that is alledged in the declaration, 
judgment lu without any ſubſtantial variance, for nothing can be infer- 
« 409 the, red from the defendant's pleading in bar to this ſolemn con. 
Wide 2 Mod. tract, as he could not know until he came to trial, that 

_— 3 449. the plaintiff intended to charge him with a joint contract. 


Vide Salk. 440. Carth. 63 and 2 Mod. 280. 


A. principal part of the agnexed reaſoning is taken from 
Gilbert, but many alterations have been made, to render it 


intelligible, which is far from being the caſe in the original. 


(FP. 336.) + % Of laying the ſubſtantial part of, the promiſe in th 


declaration. 


In every affuumpft the ſubſtantial part of the promiſe mult 


5 8 5 41 be laid in the declaration; as if a man be to deliver good 
lone Afl. 1500, according to a ſample, he muſt lay it fo in the declaration, 


for courts of juſtice muſt go according to the allegata & 


* Though the plaingiff declare againſt one, upon an obligation 
by two, he need on'y mention that the defendant, by a bond of ſuc 
a date, became bound in ſuch a ſum. If thoſe facts are truly ſtated, 
non of Fattumn is not an anſwer. Defendant ſhould piead in abate- 
ment another co-obligor not named, and who ought to have been 
Joined in the action. Vide ante, I. [i.] | 
| probata; 
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wats; and it is not enough that a good contract be prov- 
, unleſs it is alledged. If the contract be proved other- 
riſe than as alledged, that is not good evidence to main- 
in the declaration, as it cannot be ſuppoſed to be the ſame 


ontract with the contract alledged, and therefore the party 
nuſt fail in the proof of that aſſumgſit. ape | 


Vide ante (a.) 


(5) of an aſ- 
ſumpſit in 
deed, and an 
aſſumpſit in 
law. 


the But if a man aſſumes to pay ſo much money for hops if G. L. E. 190. 
pon BWlivered well packed, picked, dried and bagged, this is 

1 of ood evidence on a general Tre becauſe ſo they ought 

uty, obe, whether contracted for or not, for the party ought 

will N make them merchantable goods, and ſee them well de- 

lara Nnered, without any ſpecial proviſion in the contract, 

here ough there were no more than a general ſale of the 

by Wonmodity. TY | | 

the One brings an aſſumpſit for twenty pounds, and gives in G. L. E. 

It is Wridence a promiſe that if two would ſurrender their right, Tei. per Pais, 
nade e would pay them twenty pounds a piece, and that they Seele, 467. 
nom Aid ſurrender their right, this is good evidence to maintain Thomas and 
muſt e declaration, for crow the promiſe is laid in the decla- Gery. 
11 tion abſolutely, and the promiſe in proof is upon condi- 


omes abſolute, and ſo is good proof upon this declaration. 


vurteen or fifteen quarters of malt, and the plaintiff non- 
uted, becauſe not the ſame promiſe ; but on obligation 


=p ther, 


g. Of one entire agreement, being, by the aft of a party, 
turned into ſeveral contracts. 


1 the 


An indebitatus afſumpſit on a contract, in 3 the plain- 
if fold ſixty combs of rye to the defendant, at fourteen 


mult Wh. ings per comb, to be delivered at or before Michaelmas, 


00ds 
oo d the proof was that fifty combs were delivered beſore 
E Michaelmag. 


ra tron 


id the money to be paid on the delivery of the laſt rye, 


ton, yet when the condition is performed, +the duty be- ( TE 337. 


An aſſumpſit for fifteen quarters of malt, evidence of G. L. E. 191. 
cites Turner's 
caſe.Hill Aſs. 


1701. in Suſ- 


o deliver twenty bales of wool, or twenty pounds, upon ſex E Trant. 
on- payment by the obligor, the obligee may ſue on 13 Ed. 


4. 4. b. 


848 191. 
Tri. Pais, 
400, 


Firft, Though this agreement be entire for ſixty combs, | 


* ſuch et the parting it in the delivery makes*it in the nature of 
tel, eral contracts, for the one party ſends it in, and the 
55 her accepts it, in purſuance of their agreement: if no 


der contract can be proved, it ſhall be underſtood to be 
partial agreement as to the fifty combs, for the ſubſe- 


"ata ; 
| quent 


n E--es aa 
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quent acts of the parties ſo expound their contract, thy 
it ſhall be underſtood that the rye might be delivered bl 
It'S. | | | | 
gl Secondly, Though the contract was that the paymenWthe 
ſhould be on the delivery, yet a time being ſet for the d 
E livery; it muſt be intended that the money ought to d 
P 338 ) paid when + the delivery ſhould have been made; and thy 
; time being paſt, it became a duty, and an indeb. afſuny 
lies for it, and the defendant hath his remedy for not de 
| livering the reſidue, for this being a contract executory o 


both fides, each hath remedy on the other, for the non 


performance. op 

| | any 
65. Of evidence againſt a father, as to articles provide hill, 
for a child. 15 | y 
ao 


It is good evidence againſt a father that phyſic ow 6. 


Keb. 439. 
Tri. por Pld, vered to his daughter on his requeſt, for that was the con ur 
me Gderation on which the party did deliver the phyſic. Mu! 


Ci.) Of a promiſe of marriage. 


oy A promiſe to marry B. within three months, and aft 1 
Nen per there is another e to marry her within a fortnight law 
491, this does not diſc arge the firſt promiſe ; but if it had bee C 
* a promiſe to marry her within half a year, it would hu re 
1658. K R. diſcharged the firſt promiſe ; for by taking a later promi ledg 
of longer time, the parties muſt be ſuppoſed to intend five 
diſcharge of the former, or otherwiſe the latter promij the 
could have no manner of intent at all. is 
In the above caſe it would be prudent to declare upon den 
promiſes, as probably one might, and the other might nit | pay - 
proved. f Sed. 
| - | B 
K FP. 339.) + [4] Of non afſumpſit, et non accrevit infra ſex anni. 
G. L. E. 179. ACH of theſe iſſues is founded on the Stat. 21 Ju 


I. c. 16. and lies in all actions upon the caſe; 1 
the reaſon of the ſtatute is, becauſe a debt muſt be ſuppole 
to be paid, if the action be not brought within that time 
for witneſſes may die or change their abode, ſo that it m 

3 be a very hard thing to prove the payment of the debt; a 
fince the /aww-wager is avoided, by ſuing in afſumpit, it u. 
thought convenient to limit a time, in which, if the dd 
was not demanded, payment ſhould be ſuppoſed. 


ſ 
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5 that 
red by 


This iſſue doth not lie-between merchant and merchant, G. L: E: 199. 
u caſe of merchants accounts, for they may have occaſion 

otruſt each other for a much longer time, and therefore 

theſe perſons are excepted by the ſtatute. 


ent | 
55 N. B. The exception in the ſtatute goes only to actions 


he de 


to b of account, for accounts current; not to ſtated accounts 

1d the, Morton, 2 Saund. 127. per Twiſden, 1 Mod. 71. | | 
ang This plea is pleaded by way of bar to the action, and Modus in- 

ot de de form is, that the defendant comes and defends the vurong trandi 28, 29 
ory a nd injury when, Qc. and ſays, that the plaintiff ought not to Lib. Placi- 
non 


ove his aforeſaid action _ maintained againſt him the de- OT 
mdanit, becauſe that he did not undertake.or promiſe at 

my time wvithin fix years next before the day of exhibiting the 

ll, (or ſuing forth the original writ ) againſt him the defen- 

tant in manner and form as + the plaintiff hath above complain- ( 7 P.340.) 
d againſt him the defendant ; and this he is ready to verify, 

Ec. „ T hat the ſeveral cauſes F action aforeſaid, did not, | 

wr did any or either of them accrue * to the plaintiff at any time * This is the 
within fix years, c. | : proper form 


OY where it is 
debitum in præſenti, ſolvendum in futuro, as in caſe of a bill of exchange, &c. 
payable at a time ſubſequent to the date. a, | 


The reaſon why it is in bar is, that it exhibits a ſtatute 
aw to the court, in diſcharge of the plaintiff's demand. 

On the iſſue of non aſſumpſit infra ſex annos, the plaintiff G. L. E. 180. 
proved a debt of nine pounds ten years before, an acknow- I ri. per Pais, 
ldgment of the debt within ſix years, and an offer to pay *”"* 
hve pounds for the whole; the plaintiff was nonſuited, for 
the acknowledgment of the debt is no more than he does by | 
his plea; but there muſt be a new promiſe within fix years 2 Vent, 151. 
to maintain the action; and here the promiſe or offer to 
pay five pounds does not give an action for the nine pounds. 

Sed qu. ? and vide infra. | 

But the confeſſion of the debt within the time is evidence 2 Vent. 152. 
of a new promiſe (though it is not of itſelf a new promiſe) 1 L. e 
if found by ſpecial verdict, for that may be evidence of a pms 6 Mol. 
new promiſe to a jury, to induce them to believe there was 310. 5 Mod. 
ſuch a promiſe, which when ſpecially found to the court Tn gay 
will not amount to a promiſe in expreſs words. ON Ins 

Declaration in aſſumpſit by an executor for monies due Kitchart and 
to his teſtator, and the aſumpſit part is laid to the teſtator Standiſh, per 
in his life time, on non 0 infra ſex anno, an aſſump- 5 whine | 
ft was proved to the teſtator eight years before, and the 2 „ 
Promiſe renewed to the executor within the ſix years, and 5 Mod. 425. 
5 90 | = allowed V. 2 L. Raym. 


1101. 
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: J allowed to maintain the iſſue, though the aſſumgſit in 
( £341 ) declaration was laid to the teſtator mn LAS fam 
to the executor, the repreſentative of the teſtator, is tanta. 
mount to an afſumpfit to the teſtator himſelf, and main. 

v tains the iſſue. <4 a R 1} ” 
2 Vent. 151. An indebitatus aſſumpſit againſt four, tl ey plead non if: 
Ve. fumpſer infra — 5 5 the evidence 4 Foe 8 
Kaaaſſumed out of the compaſs of the ſix years, and that one 
aſſumed within the ſix years, and the verdict found that 
one did aſſume, and diſallowed; for he muſt ſue them all, 
elſe he would vary from his original contract, and as he 
cannot prove they all aſſumed within fix years, conſequently 

| he cannot prove the contract put in iſſue. ; 
ur- 10 J. H. This plea will not avail, if the defendant promiſe 
TE. _ within fix years, though it be without a new conſideration; 
Mod. 426. or if he acknowledge the debt within ſix years, it is evi- 
8 th. 471. dence, though not concluſive ; or if he ſay, Prove it duc, 

29. 1 

, — oy 1 ; 
© Fe 5 5 ' 
Mead v. This cannot be pleaded after money is paid into court. 
3 1 — þ | : 5 


Remington y. The Stat. of limitations may be replied to a plea of 
Stevens. ſett- off. | | 


> AR Jo a plea of the ſtatute plaintiff may reply he or ſhe waz 
1 125, an infant, covert, c. when the cauſe of action incurred, 
1 Sid. 453. and ſued within fix years after full age, c. 7 
Though the ſix years elapſed during the nonage, an in- 

2 ts may ſue afterwards during his infancy, without wait 

ing till his age. 8 . . 
Eo 32 plaintiff may reply that the defendant was out of the 

: m. | | / 
Cro. Car. 294g, The plaintiff may ſay he purchaſed another original, upon 
Jon 312. which the defendant was outlawed, f and afterwards the ! 
(FP: 342.) outlawry was avoided, and he ſued within a year. mu 
1 Com. Dig. The plaintiff may reply that he heretofore obtained 2 or 
167. judgment, and that it was reverſed, and he now ſues ere 
within a year after the reverſal, or that he obtained a ver- WW" 


— 


5 ff. es FS | a 

R. Lut. 264. So, another action commenced by his teſtator who died. 
V. Sal. 425. Sed qu. ? | HE | 

R. Sal. 424. Or, commenced in an inferior court, which was removed 
Lut. 260. Or, that he ſued another original, which was returned | 
nn ap" ra and continued, and that within ſix years es 
p I. 81d. . : 5 


* 
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in the MY nal the defendant promiſed. Or, that the plaintiff ſued a 

Tumpfr MY tat, (or bill of Middleſex} which was continued, and ga, 421. 

tantz. vas to the intent that the plaintiff might declare upon it 

main. for the ſame cauſe, Wc. FE! _ | 
Or, a writ of privilege continued. 


5. 3-355 x Quathi 
The plaintiff may reply generally that the defendant Fog 
undertook, or the cauſe of action - accrued (according to *Y 
the plea,) within fix years. Ss 7 | | 
III. Or run SECOND SORT OF GENERAL IssUEs. (+ N 343.) _ 
HE ſecond ſort of general iſſues are thoſe which G L. E 209. 
ariſe. in actions that ſuppoſe ſome miſdeeds, as the 

omiſe ll civilians call them, actiones que oriuntur ex malitig. 
tion; il We ſhall begin with the ifſue of not guilty, which is the F 
5 evi- Wl molt general of all others, and runs through many ſorts of I 
t- due, ¶ actions, with a great deal of variety. 3 
5 1.) . CIVIL MaTTERs. : 4 
: (11.) In CRIMINAL PROCEEDINGS. 3 
ea of (..) CiviL MATTERS. EY 5 8 | f 
We ſhall firſt treat of 9 
rred, [1.] Not guilty in Zjectment, and ] 4 
„„ O hobr..: 1 5 'Y 
n m. ( 2.) Of the Leſee. | | 
wait (3-) Of Entry and Oufter. Y 
15 (4.) Of the Leſor of the Plaintiff's title. ; 
0 a 5 | = | 8 3 
Fig, Of the Leſor. | f 
upon 3 | #1 


Here it is to be obſerved, that on this ifſue the evidence Leſſor. 
muſt relate to the ſame leſſor, as is named in the allegation, 
for if it appears by the proof, that the ſame perſon did not, 
or could not transfer that which + the declaration alledges (FP. 344- ) 
o have been transferred by him, the plaintiff doth not 
prove his declaration; for courts of juſtice muſt go ſecundum 
legata & probata ; if therefore a perſon doth not by his 
proofs maintain the matter he hath alledged to the court, 
le muſt fail of the juſtice he demands upon thoſe allega- 
tons; and with this agrees the rule of the civil law, gzod 
trodationes fint conformes libello. 1 


* 


If 


Ay «4s %, og oF N J 

: 8 c * 
78 99 8 ' 
8 at 2 * * . : =” 


| - 
B. N. P. 167. 
Cro. Jac. 166. 


+*- 


6 Co. 14. b. 


1 Sho. 342. 
Morris and 
Barrow. Hil. 
20 G. 2. 


1 Ray. 526. 
Lit. Sect. 316. 
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If there are ſeveral leffors, and you lay in the declaration 
i/erunt, you muſt ſhew in them ſuch a title tha 

they might demiſe the whole; and therefore if any of the 
leſſors have not a legal intereſt in the whole premiſſes, he 
cannot in law be ſaid to demiſe them, for it is only his con- 
formation where he is not concerned in intereſt : ſo if the 
plaintiff were to declare upon a leaſe made by A. and g. 


and it were to appear upon the trial, that A. was tenant for 


life, remainder to B. in fee, it would be bad; ſo if A. and 
B. were tenants in common ; but it would be otherwiſe if 
they were jointenants, and the reaſon of the difference iz, 
that tenants in common are in of ſeveral titles, and there- 
fore the freehold is ſeveral, and conſequently each of them 
cannot demiſe the whole. But jointenants are ſeiſed 

me et per tout, and therefore each may be ſaid to demiſe the 
whole; and coparceners ſtand upon the ſame. foundation, 


Law of Ejet- Therefore there ought to be a different count on the demiſe 


ments, 86. 


Qu. de hoc. et of each tenant in common, or they may join in a leaſe 


vide infra. 


to a third perſon, and that leſſee make a leaſe to try the 


— L. E. 410. title. | - ; 
1 Hill: AF. If a man declares of a joint leaſe, and gives in evidence 


(F P. 348.) the leaſe of tenant for life, F and of him in rever/on, this 


is no proof of the declaration, for during the life of tenant 


Per Treby. 
Co. Lit. 42. 
6 Co. 14. b. 
Poph. 37. 
1 John. zos. 
2 Jon. 137. 
1 Rol. Rep. 
Raym. 


for life, it is his leaſe of the whole lands, and thereſore 
this is not proof of the demiſe alledged in the declaration. 
If a man declares of a ſoint leaſe, and upon the evidence 


it appears, that A. B. and C. were joint tenants for years, 


and that C. let his part to A. and A. and B. made a leaſe 


to the plaintiff, it ſeems that this evidence doth not anſwer 


the matter alledged in the declaration, becauſe as to a third 
part of the land A. is a tenant in common. . 
142. G L. E. 210. Cro. Jac. 83. 166. Tri. per pais 422. In the caſe in 


Cro. Jac. the court was divided in opinion, two and twb6, therefore was adjourned. 


Sed vide ſupra 
Cro. Jac. 83. 


I be beſt way in all theſe caſes, where it is any wa 
doubtful, is to make a joint leaſe, and for the leſſee to en- 
ter and make a ſecond leaſe, and then to declare on the 
ſecond leaſe generally. | 1 FOR 
I know that this doctrine is laid down in more books 
than one, and that of authority, yet I have my doubts; for 
how can the firſt leſſors, make- a good title to the firll 
leflee, any more than to a leſſor of a plaintiff in ejectnient; 
unleſs the actual entry and poſſeſſion of the firſt leſſee can 
be faid to cure the objection? Vide ſupra, the 775 


$44 - * x LY 
1 4 * ® N 
4 - My... 2 * 
* Nr . SI; . 


1 


clauſe, under this ſubdiviſion, where the proper mode is 
PPT 

A man declares of a joint leaſe by Baren and Feme, gives 
in evidence a joint leaſe made and delivered by them on the 


4 


land; this maintains the declaration, for the wife may 
make a leaſe of her own land during the coverture, and 


this is not void, but voidable only; for though the wife's 
contract be void during the coyerture, to bind the perſonal 
"eſtate of the huſband in which ſhe hath no + property, yet 


to bind her own land in which ſhe hath a property, conti- 
nuing during the coverture, her contract is not void, but 


voidable, and if the contract ſtand till after the coverture, 


ſhe may if ſhe pleaſes confirm it. 


If a man declares of a joint leaſe by Baron and Feme, and 


gives in evidence a joint leaſe delivered by warrant of at- 


torney on the lands, this will not maintain the declaration; 
for though the wife herſelf may do any act relating to her 


eſtate, yer ſhe cannot conſtitute an attorney to do it, and 


therefore his entry and delivery of the leaſe, by virtue of 
a warrant of attorney from the wife is wholly void, for the 


cannot put any perſon in her place to tranſact for her, ſhe 


having already devolved all authority upon her huſband. _ 


If there be ſeveral co-heirs, they muſt make ſeveral leaſes 


to try their title, becauſe when they demiſe, their leaſes M 
operate according to their ſeveral intereſts, and the leſſee 
enjoys, from each ſeveral perſon according to his ſeveral 
" intereſt, and therefore if he ſhould declare in ſuch caſe, 
chat the coheirs demi 


iferunt ſo many acres as the whole con- 


' tains, he would fail in his proof, for each of them demiſes 
according to his own ſhare only; and therefore the ſafeſt 
method is, where their ſeveral parts are unknown, to join 


in a demiſe of the whole, and for the leſſee to enter and 


'demiſe over, and to try the title in ejectment by a general 
declaration on the ſecond leaſe. . „ 
sxconplr of the Leſſe. Fi 


in the commencement of the term, in the land; and 


in the number of acres *; for if it be otherwiſe, it appears 


to be another contract reſpecting things, which cannot be 


the ſame, as they materially differ ; and if there be not the 


ſame term, the ſame land, and the ſame quantity of land, 


8 „ 0 1 
i. is a material difference. | | * 
e $ 4 5 | | | : 

Vox. 1. 2 According : 
s 7 
"> 32 5 
| ws 
DOT OR: 
A r 


* 
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* 
oy 


Cro. and Jac. 
417, 617, 

V. Tri. per 
Pais, 423. 


(#P.346.) 


Cro. Jac. 617 
1 Bendl. 134. 

3 C. D- 

2 Saund. 213. 


* | 4 


G. Ee E. 212. 
2 Keb. 700. 4 4 
Tri. per Pais, 
422. Contra. 
1 L. Rm. 
726. which 2 
denies this A 
caſe to be 3 
law. * 
| . 2 „ 
Vide obſeg- 
vation ſupra. 


' 


(FF. 3470 


: TY leaſe proved, muſt agree with the leaſe: alledged G. L. ers; 


Leaſe. 


*The quan= _ © 
tity of land 3 
is not, the 
locality is, 
material. * 


W 
5 . 

3 

* N 


(JP. 348.) that here the 25th of March, or Feaſt of the Annunciation 
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According to # modern practice, the leaſe is a niere fiction, 
it is confeſſed by the rule into which: the defendant enters : the 
principal matter to be proved is, the title of the leſor of the 


plaintiff, at the time of the demiſe alledged in the declaration. 


The preceding part of the ſubſequent matter is flated to ſhew 


what the common law and practice were formerly. 


Hob. 73. As to the commencement of the term, if a man declares of 
toor. 863. a leaſe made the 3oth of March, the eleventh year of the 


1 Brownl. 57. King, to hold from the Feaſt of the Annunciation next 


= before, for the ſpace of a year, and he gives in evidence a 
leaſe made and ſcaled the 25th March, for one year from 

Vide obſerva- thence next enſuing, this will not maintain his declaration, 
oo ſupra. the leaſe which is alledged differing in commencement from 
well variance the leaſe that is proved - for the leaſe alledged, begins from 


in an action of Sag» | 
1 Feaſt of the Annunciation, ſo that the 25th of March 


might be fa- itſelf is excluded; but the leaſe proved is a leaſe made the 


tal. 


25th of March, for one year + from thence next enſuing, ſo 

| is included. | | = / 

5 Co. 1. a. b Tor when a man paſſes an intereft from the date, or from 

Late what. henceforth, which is all one, the intereſt paſſes immediately, 

. for date either ſignifies the immediate act or minute of de- 

livery, or elſe the day or time of the delivery; and when 

| an intereit paſſes from the date,, it is more for the advan- 

tage of the grantee, that the date ſhould be reckoned the 

very act or minute of delivery; for to paſs a preſent intereſt, 

from the date or immediate delivery, is more for his advan- 

tage, than that it ſhould begin to-morrow ; but theſe words 

from the day of the date, will never admit of ſuch a con- 

ſtruction, that the intereſt ſhould paſs from the immediate 
delivery, before the day is ended. e 

But where the date is only a point of computation, and 

the intereſt doth not begin from thence, theſe words, from 


Dae date, henceforth, and from the day of the date, are all 


ene; and therefore if a man declare of a leaſe made the 


12th December, to begin from the day of the date, and 


upon Net Guilty, he gives in evidence, a leaſe made the ſirſt 
of December, Habendum, from thenceforth, and delivered 
the 12h of December, this will maintain the declaration; for 
where the leaſe is delivered the 12th of December, and could 
not begin in intereſt *till the delivery, the date is only a 
point from whence the computation of the term begins, 
and it is more for the intereſt of the leſſee, that it ſhould be 
excluded out of the term, becauſe he could have no advan- 
ES. > 5 1 : | i 1 55 tage 


S S. =D) 


$a; OS. 70 by 

SY » x 78 

* þ N 
. E » 1 


tage by including it, his intereſt not being then began, and 
therefore it is not for his advantage to include it, as the (FP. 3 9 ) 
term would end ſo much ſooner, than it would on the 349. 

other conſtruction; and this has been held always 


to be a very certain maxim in 


it is therefore fit that the laws of civil ſociety ſhould pro- 
vide for the intereſt of the grantee, that he may not be | 
wronged by a too narrow conſtruction, and conſequently - 953 


rule is farther conformable to juſtice; as it avoids all man- 


ways affect intricate words, and ſo every grant would be 


tenth year of the King, Habendum from the feaſt of the Now and 
Annunciation laſt paſt, for twenty-one years from thence gee 
next enſuing, and the jury found a leaſe made the 5th of Pais, 423. 


' paſt, for twenty-one years, and they are both expreſsly for 
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a rule, 

that when a word is capable of two ſenſes, that ſenſe ſhould 
be taken that makes moſt ſtrongly againſt the grantor, and 1 
moſt for the advantage of the grantee; and this we take 
conſtruction of deeds, 
for no man can be intended to injure himſelf by the extent 
of his own donation ; the rules of ſelf-preſervation do ſuf- 
ficiently defend men from any wrong to their own intereſt ; G. L. Een 


the moſt beneficial muſt always take place; beſides, this 


ner of deceit in grants, and puts a full end to all contro- 
verſies about them; for without this rule, men would al- 


ſabject to be overthrown, or at leaſt ſhaken by debates 
about its meaning. . „„ 
A man declares of a leaſe made the 5th of May, in the v. Hob. 18. 


N * 


ri. per 


May, in the tenth year of the King, Habendum from the 3 
feaſt of the Annunciation then laſt paſt, for twenty one 
years next following the date of the ſaid indenture; the 
leaſe found by the jury is the ſame with the leaſe alledged, _ 
for both are from the feaſt of the Annunciation then laſt 5 
twenty-one years f and no more, ſo that theſe words, next (P. 3 50.) 9 
Following the date of the ſaid indenture, are utterly repug- + 
nant and void. : | EDS 2 ap BEL 4 Leon. 14. 

In ſome caſes the date is not a material part of the deed, 5 Co. 4. 5. 
and therefore if a man declares of a leaſe dated the 14th of Lri. per Pais, 


December, to begin from Chriſtmas laſt, for three years, and _ 3 


he gives in evidence a leaſe dated, ſealed and delivered the duly executed - d 
13th of December, to begin from - Chriſtmas laſt, for three and delivered 


years, this leaſe in the ſubſtantial part of it being the ſame, nth 30, = 
viz, in commencement, and in the quantity of the lands, allegation, as $ 


though it differ in the circumſtantial and immaterial part of = the ow fol- 4 
the contract, yet it is good evidence to maintain the leaſe 4 nie. 
aledged; for thoſe tungs are the ſame that do not materi- inſtance not  * "i 
ah differ. 5 N 5 being material - 
| : Alſo ſed qu. ſu-᷑-k- 
poſing it vies 
1 N verſa. 3 


9 


rug LAW OF VIDA c. ks. 1. 
Alſo the declaration ſays, that J. S. the 14th of Decem- 


ber demiſed, which is the matter of ſubſtance in ſetting out 
. the demiſe, and that is proved to be true by the evidence 

Gy offered, for if he demiſed in the 13th it continued demiſed 
- - _ -*the 14th alfo. Reo: FF 
Ha. ſuß. But if a bond be alledged to be dated the ſecond of Auguſt, 
Lit. 6. and the party gives in evidence a bond dated the firf of Au- 


guſt, this ſeems not to maintain the iſſue, becauſe though 
the bond be the ſame in all circumſtances but that of the date 
only, yet they might have been different contracts, for a 
man may oblige himſelf in twenty pounds one day, and in 
another twenty pounds another day, to the ſame perſon; 
ergo prima ot if the dates do not agree, without more 

- evidence, the plaintiff fails in his iſſue; ſo that if a man de- 
| clares of a bond dated the ſecond of Augyft, and the jury find 
4 þ a bond dated the i of Auguft, the court, that are not 
id (F N 35 I.) judges of probability and + improbability, and who cannot 
; intend a bond to be delivered before its date, cannot adjudge 
A | them to be the fame; and this is not like the caſe of leaſes, 
for if leaſes agree in all other circumſtances but the date only, 

they paſs the ſame lands, for the ſame term, and are there- 
fore in effect the ſame ; but two bonds may agree in all 
things but the date, and be two diſtinct bonds, fince they 
may be for two diſtinct twenty pounds ; and therefore with- 
| | out an identity of date, they are not prima facie evidence of 
_ ide another. ) 
2 E 43% If a man declares of a bond made the iſt of Auguſt, and 0 


* 


* 


; 8 335. upon the profert it appears to be a bond dated the 2d of 
2 Salk. 363. Auguſt, upon demurrer the court cannot adjudge them to 
| be the ſame, for the court in ſuch caſe, is not to intend 
LF any thing relating to the fact but what appears, inaſmuch 
—— as they are not judges of the probability and improbability, 


but the jury only. Courts of law cannot adjudge ſuch con- 

tracts to be the ſame which differ in appearance, for that 

were to take upon themſelves a judgment of the fact, 

which they cannot do, and therefore they muſt adjudge : 

5 them to be as ſet forth, and ſo they are different contracts. 
vob ee But if after cyer of the bond, the deſendant pleads nm | 
E Thorpv. Tay- ef fafum, and the jury find that it is his deed, the court 4 
2 lor a 8 Will intend the bond dated the 1ſt of Augiſt, was delivered { 
© 3. Ad "ng the 2d of Auguſ in ſupport of the right, for a deed might 1 
B Niod. 283, be dated and ſealed one day, and delivered afterwards on 
another, and fo the declaration be good of a bond made 
bk | bh the 2 d of Auguſt. : oo $9: fr T0 cn ERS , | , ; 


5 * 
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Baut if the bond be alledged 3s made the xſt of AuguP, (P. 382.) 


. Having thus conſidered the dates, we return again to 


" leaſe of another; but where a man alledges a leaſe to an- 


enough to anſwer the intent of the allegation, nor to direct + 


his rejoinder that J. S. was ſeiſed of an houſe and lands, ' 
and had a right of common, in as much as he only denies © 
the demiſe of the plaintiff ; but. poſſibly, had the plaintiff 


- y N a 8 f „ 25 
1 - F . 1 > * _—_— 
. : * : . 
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and upon the oyer it appears to be dated the 2d of Augut, l. hot 23 


- 


objection in arreſt of judgment, for the bond cannot be 


3 


intended to be delivered before its date, for the date is the 


time of ſealing, and it cannot be delivered as a deed before 
it has the eſſentials of a deed, by the ſeal of the party; and Y 
ſo it cannot be helped by the verdict. n, at 

But if a bond is alledged to be dated the iſt of Auguft, wary 45 
and ſo it appeared to be upon the oyer, yet if the jury find caſe. 3, = 
that this bond dated iſt of Auguſt, was in reality ſealed Jac. 136. Cro. 
and dehvered any other day, it is well enough, for the 8 25. 
date is not a material part of the contract, and if the con- 649. 1 1 
tract offered to the court was ſealed and delivered at ano- 15 
ther time, yet it is the deed of the party. Vide ſupra. 


G. * E. 218. 2A | I 
Commence=- | Þ 
"> MEKCDE" © 77 


Leaſes. 


the c:mmencement of leaſes, | OG 
A leaſe of one commencement cannot be proved by a 


ſwer ſome ſpecial purpoſe, and the jury find a leaſe of ano- 
ther commencement, yet if the leaſe be ſufficient to anſwer 
that purpoſe, he ſhall prevail. I 
As if in replevin the defendant avows for taking plain- Hob . 
tiff's beaſts in his common damage feaſant ; plaintiff replies 8 9 
that J. S. was ſeiſed of an houſe and lands to which he | 
had common, and demifed the fame to the plaintiff the _ 2 
zoth of March; the avowant traverſes the demiſe modo & * 
Forma, and the jury find a leaſe the 25th of March, from 3 
J. S. this is well enough, and judgment ſhall be given for * 
the plaintiff; for the jury find enough upon the whole mat- (FP. 35 ) Y 


— 


ter, to aſſert the plaintiff's right of common; ſo that their 

verdict, although different from what is alledged, yet is 
ſufficient to ſupport the plaintiff's right of common; for 
notwithſtanding they do not find the allegation itſelf, yet 
they find what will anſwer the purpoſe of the allegation, and _ 

that ſufficeth.— ET . En 
But if they had found a leaſe by F. N. they had not found Hob. 93. 


pe 
-*; 
* 


the judgment of the court; for the defendant admits by . 


Ae Eo e end; e 
common was appendant, the defendant would have 5 a, 7 
„ : EG. | = vel : 


e 


Plowds Com. 


I4. 


(#P.354) 


| TBE LAW OF EVIDENCE. ES. 1. 


_ verſed the ſeiſin of 7. N. or the appendancy of the com- 


mon: ſo that the VR of the leaſe of J. N. woul 1 


on the whole matter anfwer the plaintiff's Tg gore 
the defendant doth not admit the ſeiſin of J. N. nor th 
appendancy of che common to his houſe, eee 


upon ſuch a finding of the jury, the court would not ad- 


Judge the plaintiff's beaſts to be returned. 


a man declare of a pare leaſe, and give in evidence a 
leaſe by indenture, this will not maintain the declaration; 
for all contracts that are executed with folemnity, ought 
firſt to be offered to the court, (who are the proper judges 


of all things that belong to the effect of ſuch contract,) 


of the fact, whether ſuch a contract was really executed. 


L. E. 220. lates to the firſt day of term, and the leaſe declared on bears 


=, 1 Sid. 


Co. El. 13. 


Fel. 166. 


Ou en. 133. 


| x Brownl. 145. 


date ſome time after the firſt day of term, yet if it appears 
by evidence that the bill was filed after the firſt day, it is 


ſufficient, for the act of law ſhall not do any man an inju- 


ry, and therefore the relation of bills to the firſt day of the . 
term, cannot obtain in this caſe, for then it would delay a 


man's remedy, and he who was ejected after the firſt oo 
of term could not complain, 'till the term was over. 


I conceive that this is not law, for Be might intitle Bis bill or = 


declaration of a day ſubſequent to the ejettment, 


In modern Practice, a declaration in Iment 1 delivered 7 


before the efſoign day of the term, in or aft x bh phe cane i 
. „ e 9 precedent term, 


meant to 7 
but if the tenant appears, the iſſue is E 71 ſubſequent 
term, and then the UI Fand, right upon u 47 record. 4 


In ejectment a man declared on a aße A one. hundred . 
acres, and gave in evidence an ment out of forty 


acres; this was held to be good for the forty acres; becauſe 


the jury find an injury relating to the ſame land as in the 
declaration, though that land was not of the ſame extent 
as alledged ; but it appeared that it was the ſame land which 


was let to the plain, and the defendant did him an in- 


jury by his ejectment. 


He. 355.)? 


Hard. 330. 


E ey are nat now, flated in ih. 


declarations in ejectment. If is ? to declare of a demiſe 


of ſo many acres, lying 6. £06 7 2 | 


quantity is not material, o 1 


+1 . 1 
e STI of, 8 Ives in evi 


2 * * * 


| before they can be given in evidence to the jury, to judge 


+ Declaration in ejectmeni of Michaelmas term, which re- 


. © rw 


3 3 = 
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demiſe of the herbage and pannage of ſo man berge this 
will not maintain the iſſue, for the hr, which he 


alledges is for the whole profits of the foil, and therefore 
the contract ought to be brought for ſo many acres of 
herbage, *&'*c; for which an ejectment lies; for when a 
man hath the whole eſtate, and lets part of it, the leſſee 
muſt declare upon the contract as it is, and not of another. 
But if a man hath the inheritance in the graſs; or in Cro. Car. a4. 
prima tonſura, and lets this to another for years, and the r 
leaſe imports a leafe of the lands, the leſſee may declare 
upon ſuch leaſe, and r this title of his leſſor in evidence, 
for he that hath the firſt graſs, or prima tonſuru, hath the 
moſt eſſential proſits, and therefore he is reputed to have 
the freehold; and he that hath" the after-graſs hath only a 
profit apprender out of theſe lands, in the nature of 2 
common; and therefore, when he that hath the firſt — 5 
lets the lands by the name of the firſt crop of the lands, he 
hath done according to his power, in as much as he had 
the very property in the lands themſelves, and then his 
jeſſee muſt declare according to the contract, which is on 
a leaſe of the lands themſelves. But where any perſon 
hath the lands, and lets the herbage, there the leſſee muſt 
declare 5 to the contract, -otherwiſe he will fail in 9 " 7 
his proof. <Q | 
70 man. deelares of a leaſe-generally, and gives in evi-! Ero. El. os 
dence a leaſe made by a copyholder, or by a guardian to _ Hard, 330. 
infant, this is well enough, for ſuch leaſe is good again 
crery perſon but him that hath right, as all aw other 2 (FP. 966) 
fon is; ſo the leaſe is maintainable . nN e on, 
but the lord or the infant. 


in dabtz, ff A man declares ofa leaſe of tangy. A acres Dyer, 32. 5 5 fg A ö 


of land, and he gives in evidence, and the jury find a 

leaſe of twenty acres of land, this will not maintain the 

declaration; for if the number of acres are not the fame, 

it is not in ſubſtance the fame with the leaſe edges, and 

therefore the party hath failed in his al | 
But if a man declare on a leaſe for twenty-ſix acres, pd Dyer . 

the defendant ſays that he let thefe twenty-ſix acres of land, 

and four more and. concludes with a traverſe, abſque hoc, . 

that he let ix acres of land oniy, and the jury find 

twenty acres, ie, dy the better opinions, is found for the 

aintiff, for whe jury are only to try the matter in debate, 

ad not any point in which the parties are agreed; nos 

they both agree that there were twenty-ſix acres 22 

gan 


* 
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$ 1 WP TIO when the j Jury find there were but rwenty, 


they. find. for the plaintiff, in as much as they have not 8 


found more than the deſendant hath admitted, which was 
WA: the matter in queſtion. | 


Dalifon, 105. © If a man declare of a leaſe. 9 the 28th 3 anuary, | 
5 and it be ſound ſealed the 29th of January, and the plain. 
tiff be found to be,egjeFed the 3oth, this is well enough, as 


: long as it appears that the plaintiff was ejected after the 
de mage 3 otherwiſe i it is if the N bag. dann laid 

- Plowd. Com. If; a man e FR, a 8 a by acres of land | 
25, 56. thereunto appertaining, though the words, therewnto apper- 


| Wy P. 357) meſſuage are ſaid to appertain to it, it is matter of evi- 
3 dence to prove what eleven acres are intended; and if a 
| man has twa, manors called Dale, and levies a fine of one 


manors he intended. 


, \ 85 1 1446p cale r e Sr 
If | : "ex, = F: Lan 


(FP. 388.) 2 TTnnpIT-Of Entry and Outer.” 


85 entry, and cuſſer, and inſiſt on nothing but the title. 
S. L. E. a24% But the confeſhon of entry doth not extend to a b 


x Vent. 42, liſſee, and not of the ihr and the rule is intended more 


deſign to make any part of hi title. Vide infra.” 


2 Str. 1086. 


. bro- the leſſor. muſt make an actual enttgng. 
ken, I conceive the common rule renders an actual entry a e ee Nr 


1700. per Tre- 


aj Ray. 750. ſide; Sed quer. for it ſeems to be incumbent on the plain- 


on 


3 E 
A 4 14. 


taining, be void, in as much as lands cannot appertain to a 
meſſuage, yet ſince in common ſpeech the lands let with a 


of them, he may prove by: circumſtances | which 4 ane | 
The. preceding law may be 9 2 ru i 


5ORMERLY. there uſed to be an actual e and 
'\.oufiey ; now by rule of court the defendants confeſs b 


3 AT. where it is necefſary to prove an entry to make a title in the 
Per Treby. Jer of the plaintiff, for the rule is to confeſs entry of tlie 


Salk. 259. comenientiy to try the title of the Mer, and not with any 


x Vent, 332. And therefore: where an entry is neceſſity: to take ad- 
* Qu. As to Vantage of a condition broken, or to avoid: 2 me, yy | 


G. L. E. 224. Plaintiff made a title by leaſe of five thouſand ene 0 
cites Kill. AC. and delivered at Londen,” and the defendant inſiſted on the 
proof of entry by virtue of that leaſe; but the court preſum- 
x Sid. 223. ed an entry, unleſs the contra Was ſhewn- on the other 


Ik. 259. tit ie pole whatorerils cen ene to . ny; 2 PO. and | 


188. 14 Tux LAW or ry uvex. 


ke having's leaſe ſeems to be 
entered by force of that leaſe. 


0 1 


7 man may make a 7 of tithes to- try his title 3 in ejet- vent 196; 9 7. 

nent, but if he bring an ejectment for the rectory, and gives 5 1 — 1 

the taking of the tithes in evidence, this doth not maintain 8 Ns 

the declaration; it not being an ejectment fFoutof the refory 975, (f Tc 59. * 

for the zithe is an incorporeal inheritance collateral to the & Cro. Car. 301. 

refory,/ and no parcel of it, becauſe the refory is the church 1 Sid. 91. 

and glebe, of which the parſon, by his induction is ſeiſed; — > 

and therefore the plaintiff muſt prove an entry into the glele 55 

in this ejectment, for it continues a rectory, though the 

jarſon: had aliened all his Z:thes during his life. 

If a man makes a leaſe to begin a die datus, he cannot L. E. 22. 

mne bis entry at the day when the leaſe was made, for 5 To 

that were à diſſeiſin, in as _—_— as e N ideal is not 

included. + EY 

If a man F 8 entry into part, this is ſullcient Co. Li. is. b. 

veſt the whole eſtate; as if an anceſtor die, and the eſ-- 

ate deſcend to the heir, the entry into part is ſufficient to- 

et the whole eſtate, though he doth not ſay he entered in 

dename of the whole, for the preſumption: of law is always | 

n favour of the poſſeſſor until the contrary can appear. 

Now the anceſtor dying, the poſſeſſion is . 

i, to preſerve a tenant to the præcipe, and ſince he is by iy 5 a 

he law reputed the poſſeſſor, his general act of entry with- 5 

ut more ſaying, muſt be taken in favour of poſſeſſion, as 

act with intention to poſſeſs the whole; I ſay this is 5 e 

ma facie a conſtruction of that act, unleſs the contrary 4e te. 
pear, that is, unleſs by any words he makes it a _ 55 

_ as if he ſays, he enters into that acre only, for the 

is to be interpreted according to the mind; or” the þ ama, 6 $7 

bom whom it proceeds. | e 

But, where a man enters to aoveſt an | reſts dane n 15. b. 

ay muſt be ſpecial, for he muſt enter into ſome one acre, 

the name of the whole; and this is upon the ſame re- 


Ha 
* 


Nor, the contrary ſhall appear; for if a man, in 

ch caſe, enters generally into one acre, without ſaying in the 
ne of the reſt, he ſhall not be intended to defeat any more 
an that acre on which he entered; for ſince his Ns a6 


#\ + "FS - > % 14 the 


1 Str. 580. 
3 


1 | 3 E21 
upon the RI! 


n, as the 7 eee law is ſtill in favour of the 0 p. 360. 5 


e 9 mo" law vill not intend the wo : 935 3 
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claim the whole, and ſet up a right to it, then cannot x 


oF i ata l there one entry only in le 
5 name of the whole ſufhgeth ; for by the act of entry it 


S. L. E. 227. 


dleſeats one* man's eſtate, will never defeat heather for 


Co. Lit. 252. b. Therefore if a * ee anothoves e of und 
and makes a leaſe for life of one acre, + and: the like of the 
(TE: 36 I ) other, the diſſeiſſee muſt make different entries; becauſe 


Co. Lit. 252. 


„ intire poſſeſſion; and therefore the law reckons one 

in the name of them both, to be ſufficient, becauſe W 

ä ſeſſion and ſeiſin of the freehold is united in the diſſeiſor. 

Co. Tir. lg b. 
| Plowd. 


* 


S. L. E. 248. 


and there is the ſame perſon to defend it. 


PE diſtinct in both acres, and he cannot enter into one in the 


for life, which they are both diſtinctly to defend. 
ſcflion of the tenants for years is the poſſeſſion of the diſſei - 


85 THE LAW or "EVIDENCE. 88,1, 
fhon any farther than the words of him that mak 
ſuch claim. 


But this eſumption ſands — 2 il che contrary a | 
pears; for i by expreſs words he ſhewed an 8 5 


naked poſſeſſion withſtand that claim which plainly appears 
to deſtroy it. 


plainly appears, that the y er, to rdefent the wha 


If a man diſſeiſes another 1 
time of another, the party that hath a right, may enter into 
one in the name of ee whole, for the poliction 1 is the ſame, 


But where the ſeifn is different, there the entry muſt be 
name of both ; for let my intention be what it will, what 


no man's poſſeſſion can be defeated by an act which doth 
not relate to the poſſeſſion; and where the poſſeſſion and 
ſeiſin are diſtinct, the act which defeats another man's ſeiſin 
has no relation to mine; for I am OR e 0£0-TEE 
nor defend it. 


two tenants for life have two diſtinct ſeiſins of their eſtates f th 


But if he had let it to two perſons for years, the pol- i. . 


ſor, and they are only looked upon as his bailiffs to keep 
poſſeſſion for him, and upon him reſts the defence of the 


If a man enters to another purpoſe; as to deliver a leaſe 
g3- upon the land, this is no entry to defeat the poſſeſſion of 
*" the diſſeiſor, for a man's intention is to be regarded, and 
that gives the fignification and value to the action, and 
without an intent appearing to Kannen * this 1 18 
as no entry at all. 

Ecbere be a difſi6n.of two acres in two different coun - 1 
ties, at the ſame time, there muſt be diſtinct entries; for WW 


the 


b, , THE Law on EVIDENCE. 
ſolemnity of entry is 


all counties met in diſtinct bodies in their proper county 
es for their notice was ordained to be ſeveral. 


ö 


iſe for years, upon non-payment of rent were to be void, 


nt of rent, the leſſor ſhould re- enter, there, by the ex- 
words of the contract, there muſt be an entry. _ 


. 
y 


jy of /ivery was diſtin, by which notice was given, 


urts, where the eſtate was in different counties, the en- 


 eftate is in the leſſor without any entry, becauſe it be- 
without any ſolemnity; + but if a leaſe for life, upon (p 3 
f. payment of rent, were to be void, yet it cannot be 
ded without entry, becauſe it began with /ivery z but if 


condition. of a leaſe for years were, that upon non- pay- G. L. E. 


s was formerly ſo, but now, upon an ejectment, it is 5 
nved that the rule confeſſing entry, ſupplies the want of ac= 


poſſeſſion did begin in the teoffee, and the force of that "| 
mony continues till defeated, by an act of the ſame no- 1 all ee 
ty; and the defeating of one ceremony quite diſtinct cafes, if cjeQ- 
n the other, can be no notice that the other is alſo de- went be : 
ed and defeated, and therefore the entry muſt be diffe- Brought. upon 


condition bro- 


t it may be known in whom the poſſeſſion is; belides, . 


a man make ſeycral conditions annexed to ſeveral feoff. C. 
nts of two ſeveral acres of land, and both conditions ar 
ten, he muſt make ſeveral. entries into each acre, and 
at enter into one in the-name of both; becauſe the cere- 
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\ 


62. 
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% 
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) 


of ing entry and ouſter muſt ſurely be ſufficient, Vide infra. But yet the law of 


Shere laid down is very neceflary to be known, eſpecially where a fine hath 


keep iſ levied. 


[he Yue Sis a ruſter of a eaſe for J. N. and k diſpollelled, G.L 


E. 229. 


_ ſtranger enters in the name, and by the direction of tes Trin. 


in his name, nor by the direction of him who had the 
eſtate; and an entr) 


” 


i 3 doctrine of entry, ma upon yarious occa- ( 

be of uſe, ut as to ejeftments, * N confeſſion (by the 0 
leaſe, entry and over, is ſufficient in all caſes, ex- f. Bridon, E. 

| 8 4 | P. 10 

- 1895, 


P. 363. 
tes on the 


of Wigfall- 


— 


3. Zo Burr. 5 
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Ha thing begin without ſolemnity, it may be. defeated Co. Lit. 214. 


out entry, for it requires no more notoriety to defeat , © 
poſſeſſion, than it did to begin it; and therefore if 9 133- b. x 
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- 
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* 
7 pay 
* 
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2 


U 


BE. © 


this is not the entry of J. S. the truſtee, becauſe not NE per. 


. atry that defeats poſſeſſion, is to be ta- 
(cording to the ſtrict letter of the law, and by the come 
F. N. had not the right of the term, but J. S. 


* Jenkin v. 
Prichard. C. B. 
M. 30 G. 2. 
B N. P. 103. 
Stra. 1086. 
V. 4 Ann. c. 16. 
$ 16. 

Smith and 
Mann. T. 21 
G. 2. Wil. 
220. cn a caſe 
reſerved, B. 
N. P. 110. 
Ibid. 


Dc ex dim. 
Jeſſe v. Bac 
chus. M. 30 G. 
2 K. B. at Sit 
tings. B. N. 
P. 110. 


(FP. 364) + FovnTr—Of the L:ſbr of the Plaintiff's Tit 
6. L. E. 230. 


would draw in all the doctrine of tenure under this hed 


G. L. E. 230. 
Tri. per Tau, 
| 385. ag © 


record, ſince from that choice he derives this ſort of exec 


G. L. E. 230. 


litic law, whilſt tenures continued in a | perpetual ſubord 


8 L. E. 231. 
7] ri. per Pais, 
387. 

2 Keb. 795. 


(cr. 368. 


becauſe if he be not, why did he enter into the rule. 


to another, or aſſign it over, the ſecond leſſee muſt prove 


can have right againſt his own diſclaiming of right, a 
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cept in the caſe of a fine * with proclamations, in whid 
caſe it is neceſſary to prove an actual entry. 
5 Note, The plaintiff muſt not lay his demiſe antecedent ty 
is en 

Though the defendant confeſs leaſe, entry, and ouſter 
yet he may deny that he is in poſſeſſion of the premiſſes far 
which the plaintiff goes, and put the plaintiff upon proving 
it ; and if he cannot, he will be non-ſuited. 

And in caſe the landlord hath been made defendant, in 
ſtead of his tenants, the plaintiff muſt prove the tenants i 
poſſeſſion, for the defendant does not, by entering into thi 
rule, confeſs himſelf to be landlord of any Anger but o 
ſuch as were in the poſſeſſion of thoſe tenants. However 
it has been ſaid, that if there be but one defendant as tenan 
in poſſeſſion, the plaintiff need not prove him in poſleſlia 


E ſhall not here ſpeak of all the controverſies re 


ing to title, for that were an endleſs work, : 


but ſhall here only mention the leſſer particularities of title. 

If a man iflues an elegit, and brings an ejectment tot 
his title, he muſt ſhew his elegit filed, for that remedy! 
founded on the choice of the lands, ratlier than on the bod 
of the debtor, and therefore his choice muſt appear 


tion. 
If leſſee after che commencement of his leaſe make a leaſ 


poſſeſſion of the firſt leſſee, otherwiſe he will fail in his iſſu 
for without poſſeſſion the firſt leaſe was a choſe in action, nt 
*transferable over; and the reaſon why the rule that a chi 
action ſhould not be transferable, was to avoid the danger 
maintenance of great lords, and it was therefore a very p 


nation one under the other. = 
If the truſtee of a leaſe be leſſor in e jectment, his 6 
claimer in Pais will avoid the plaintiff's Side ; for no mi 


the only remedy that cui que truft hath is, by bill in equi 
to puniſh the corrupt conſcience of the party, who diſclau 
ed a right to the 4 land, when * had taken the truſt a 
e of it upon him. 


92 | 4 
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in ejectment the defendant ſhall not give in evidence a G. L. E. 231. 
former mortgage or conveyance made by himſelf, becauſe Tri. per Pais, 
he cannot take advantage of one contract that he himſelf 388. 
has made, thereby to deſtroy another, but in this caſe the 
party who hath the intereſt, muſt procure himſelf to be 
made a defendant. _ ” | 5 „ 

A parſon in ejectment, muſt prove admiſſion, inſtitution, G. L. E. 231. 
and induction, his ſubſcribing the articles, and declaring a Tri. per Pais, 
full and free aſſent and conſent to the Common Prayer. ?C 3 
q the plaintiff muſt make out a good title to himſelf, ; Sid. e 
and therefore he muſt not only prove that the living was well B. N. P. 10s. 
filed at firſt, but it continued full *till the time of the ac- 
ton brought; for he muſt deduce his right down to the 
time of bringing the action; and by the ſtatute, unleſs he 
ſubſcribe the articles, and declares his aſſent, the living be- 
comes 1½%% facto void, without any ſentence declaratory; ſo 
that unleſs he proves the doing of the thing required, he 

bosch not prove the living full at the time of the action, and 
ite, o makes no title at all to himſelf. | | | 

But after ten or twenty years poſſeſſion, the clergy ſhall 
relaWrnot be put to the preciſe proof of theſe ſubſcriptions, for 
„ ante long poſſeſſion is a preſumption, unleſs the contrary be 
head proved; and all things muſt be ſuppoſed to be well done, 
title. Munleſs called in queſtion within a reaſonable time. | 

But if the parſon ſhews admiſhon, inſtitution, and 18id. 221, Tri. 
induction, he need not ſhew any right in his patron on the 2 Pais, 389. 
cjectment ; for if he fill the church, he hath a title to the B. N. P. 105. 
gebe and the revenues againſt all men; and the right of ( P. 366.) | 
the patron muſt be contended with the patron himſelf, in a | 
quare impedit, or if the time be elapſed, in a writ of right of 
advowſon. s | | 

But preſentation ought to be proved, and inſtitution would B. N. P. 105. 
not be of itſelf ſufficient evidence of it, though it were re- 
cited in the letters of inſtitution, eſpecially if induction or 
poſſeſſion have not followed. 9 | 

If on not guilty pleaded, the leſſor of the plaintiff ſhew Hob. 52, 166. 
a feoffment, the defendant may give covin in evidence, but 
It on nient en feoffa pas, the plaintiff ſhew a feoffment, the 
lefendant can never give covin in evidence; for in the firſt . 


his deale, however the defendant contradicts the title of the 
no m phintiff, as long as he ſhews that there was no title in the 
ht, Meſor of the plaintiff, it ſufficeth; and if the title of the 
1 cqulltbr depends upon a feeffrnent, which the defendant ſhews 
i{claut bo be covinour, he deſtroys his title; but when the iſſue is 


54 


feaſfment 


complaint, may be given in evidence. But a feoffment cy 


(FP. 367.) purpoſe, cannot + be reputed abſolutely void ; and, there 


Hob. 72. a 


* 


G. L. E. 234. If the heir pleads rient per deſcent, and to ſhew that ther: 
was nothing deſcended to him, gives in evidence a fei 


Style, 446. 
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roffment or no feafment, there the only queſtion is, wh 
feof there be 2 8 with all the ſolemnities whi 
the law requires to a feoffment, and not whether it welt 
done with a fraudulent intention; for where ſpecial iſſue 
are taken, no body can run into any point that is out of the 
iſſue, to which the parties are unprepared ; but on the ge 
neral ifſue, whatever tends to falſify the plaintiff's cauſe o 


not be called abſolutely void, which is covinous, and there 
fore covin cannot be given in evidence upon the ni 

| feoffa pas, for ſince notice is given by the /ivery, in whon 
the freehold is, the act of the livery which ſubſerves th; 


fore, it ſhall never be ſaid, that it is no feofment, becauſ 
it is a ſufficient notice to direct the præcipe of a ſtranger, 

But if a man enfeoffed by covin, to avoid the debts of cre 
ditors, pleads that he was ſeized at the time of the judy 
ment by virtue of a feoffment, and the creditor, that he wa 
not ſeiſed at the time of the judgment, nor at any time af 
terwards, on this iſſue the covin may be given in evidence 
for this is indeed no ſeiſin, by the plain words of the ſtatute 
to avoid the extent of the creditors. 


ment, the plaintiff may in oppoſition give covin in evidence 
for this is to deſtroy the effect of the feoffment, which i 
deed hath no effect to defend and cover the heir from the 
actions of his anceſtors creditors, by the deſign of the ſta 
tute 3 and the creditor in this caſe cannot be put to plead it 
| becauſe he could not foreſee any fuch ſecret fe;Fment, 0 
know whether the heir would infiſt on it, till offered i 
evidence, and therefore, that is the proper time to encoun 


ter it with proof of the cover. 


A voluntary conveyance hath no badge of, fraud, unlei 
the party were then in debt, or in treaty for a ſale of th 
lands; for a man may have reaſon to ſettle for the good ol 
his wife and children, and if he hath a clear eſtate, and no 
intention to ſell, the ſettlement muſt he taken to be a goo 

one, for that cannot lye under a ſuſpicion, where there i 

no diſcovery made of an intent to uſe that ſettlement t0 
fraudulent purpoſes, at the time of making it. 


( TP. 368.) If copies of court-rolls be ſhewn to prove a cuſtoman 


Style, 450. 


eſtate, the enjoyment of ſuch eſtate muſt be proved, other 


wiſe it is not good; as if the cuſtom was to be proved of en 


tailing 
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niling copyholds, you muſt not only prove from the rolls, 

that there were ſuch intails, but alſo an enjoyment under 

them accordingly, for the rolls only ſhew that ſuch an eſ- 

wer tate was limited, and that the entailing of copyholds was 

flue endeavoured at, but this doth not prove an uſage, unleſs 

the parties continued an undiſturbed poſſeſſion under it; for 

the words of limitation to a man and to the heirs of his 

le body, make a fee-ſimple conditional at common law, and 

nM therefore from the words of the roll, without proof of the 

5 uſage, you cannot collect that there was a cuſtom of en- 

niling. 5 | | | 

hon If . defendant prove a title out of the leſſor of the B. N. P. 110. 

tl plaintiff, it is ſufficient, though he have no title himſelf; 

hereMhbut he ought to prove a ſubſiſting title out of the leſſor; for 

producing an antient leaſe for 1000 years will not be ſuffici- 

ent, unleſs he likewiſe prove poſſeſſion under ſuch leaſe with- 

fein twenty years. | Eo 

judge So if the defendant produce a mortgage deed, where the Wilſon and 
Wintereſt hath not been paid, and the mortgagee never en- 5 a 

ne a ered, it will not be ſufficient to defeat the leſſor, who claims Kane; me 

lence under the mortgagor, becauſe it will be preſumed that the Holt C. J. 

atuteMWmnoney was paid at the day, and conſequently that it is no Þ- N. P. 110: 

ubliſting title; but if the Uef.-1dant prove intereſt paid upon 

then uch mortgage after the time of redemption, and within 

feſWenty years, it will be ſufficient to nonſuit the plaintiff. (FP. 369.) 5 

ence MW + Upon the argument of the caſe of Lade, Bart. v. Hol- B. N. P. 110 

ch in rd & al. Eaſt. 3 G. 3. B. R. Lord Mansfield declared 

m the hat he and many of the judges had reſolved never to ſuffer 

ie ſta plaintiff in ejectment to be nonſuited by a term ſtanding 

ad it hut in his own truſtee, or a ſatisfied term ſet up by a mort- 

poor againſt a mortgagee, but direct the jury to preſume 

red it ſurrenderet. | 

xcounFW The defendant produced a mortgage for years by deed Farmer ex 

rom the plaintiff's anceſtor, upon which was an indorſe- dim. Earle v.. 


unlelgWent in ec verba, 5 Received of Mr. M. O. 500 J. on the 1. 7755 mo 


of the within recited mortgage, and all intereſt due to this day; B. N. P. 110. 

ood off and I do hereby releaſe to the faid M. O. and diſcharge _ 

and no the mortgaged premiſſes from the ſaid term of 500 years.” 

a good a caſe reſerved the court held, 1. That theſe words 

were i ogg to a ſurrender of the term. 2. Fe no 1 ſur- 

ent toider might be by note in writing by the ſtatute of frauds. 5 
That a note in 3 Was eee to be ſtamped. . 


0 


tome | | ES | ſuch would 
other not now require the common receipt ſtamp under the late act? 
of er * —- But 


tailing 


o 
* 
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But thongh a ſurrender or an aſſignment of a term ma 
be made by note in writing without ſtamps, yet if it be 
made by deed under ſeal it muſt be ſtamped. 

B. N. P. 111. As in this action more frequently than in any other, the 
legitimacy of the parties comes in queſtion, it may be pro. 
per in this place to take notice, that it is the practice to ad. 
mit evidence of what the parties have been heard to ſay a ; 
to their being or not being married ; and with reaſon, for 
the preſumption ariſing from their cohabitation is eithe 


ſtrengthened or weakened by fuch declarations, + which ar 


(FP. 370.) not to be given in evidence directiy, but may be aſligrelfij © 
dr 12, by the witneſſes as a reaſon for their belief. . 
. F. I | 


In May and May, which was tried in K. B. at bar, ups 
an iſſue directed out of Chancery, the preamble of an 20 
of parliament, reciting that the plaintiff's father was nd 

married, and to the truth of which he was proved to han 
been ſworn, was given in evidence; yet upon proof of 


conſtant cohabitation, and his owning the mother upon: ed 

other occaſions to be his wife, the plaintiff obtained a yer . 

dict. | Co! J 

Vide as to caſes of ſettlement, and orders of baſtard **! 

B. N. P. 112, 113. As to marriage V. the Stat. 26 6. a 

22. 1 F | 

Rex v. Preſton, This act does not take away the evidence of preſumptio act 
next Trava- from co-habitation. But if the evidence be clear that tage 
211 Rag rn” B. marriage was not celebrated according to the requiſitions It 1 
N. P. 114. the act, it is totally void, and no declaratory ſentence in tl the 
eccleſiaſtical court is neceſſary. 5 | | ug 

Salk. 120. Note, The rule quod non eff juſtum aliquem poſt mortem 95 
5. - cry Earl ere baſlardum, holds place only in the caſe of baſtard et 
Co. L. 244 and mulier puiſne. But if H. marry a woman, and 8 
woman marry again, living H. the laſt marriage is ih * '! 
without any divorce, and the jury ſhall try the fact whi wo; 

proves it not a marriage. eh 

| 5 and 

(4 P 37 I ) i [24] Of Nor guilty in Treſpaſs, 15 et armis, and on the a clare 
(1) And Firfl, We ought to ſhew what evidence mi 3 

may, or may not be given on the part of 1 bi 

Eo Pang | ON | treſp: 

(2.) Secondly, What evidence may, or may not b*Þ *9u1: 

ven on the part of the defendant. | fol, 

OY | | 

6a. Fi mann, 

| abaten; 
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(a. ) Firſt, What evidence may be given by the plain- 
a tiff to prove his declaration. 


TF a man declare in treſpaſs, and aſſign the treſpaſs in an Cro. 
acre of land, thus butted and bounded, and give evi- 184. 

dence of a treſpaſs in half that acre, it is ſufficient; for ſince 3 ©!v+ 114. 

a man proves the damage to be done within the bounds al- 1 prow2i. 210 

ledged; in as much as the damages only are to be recovered g 

on theſe allegations; and here he has ſufficiently proved that 

damage which ought to be redreſſed; for a treſpaſs in any 

part of the acre, is a treſpaſs in the acre, and ſo anſwers the 

declaration. A | | | : 
N. B. In treſpaſs it is not cuſtomary in the declaration to 

ate abuttals : it may be done in a new aſſignment, if the de- 

fendant by his plea renders it neceſſary. 5 ä 
But if a man declare in ejectment for an acre thus bound- Cro. Jac. 183, 

ed , and proves title to but half, this is not ſufficient, unleſs 184. Yelv. 114. 

he diſtinguiſh the premiſes, nor can any execution be had 33 ene 

by delivery of poſſeſſion of part, unleſs that + part be aſcer- RM ee 

tained, for one part of an acre may be much better and more for abuttals. 

fruitful than the other. 1 ä 6 
If there be two tenants in common, and one brings an Cro. Jac. 184. 

action without the other, the defendant cannot take advan- G. L. E. 237- 

tage of this upon the general iſſue, but he ought to plead 4% * 

it in abatement; for when the plaintiff proves that he had 2 Str. $20. 

the poſſeſſion of the ſoil, and that there was a violation of | 

that poſſeſſion by the treſpaſs of the defendant, he proves 

his declaration, for the manner of having or poſſeſſing is 

not called in queſtion in this action; whether he had it 

with another or by himſelf alone, it is ſtill clagſum ejus, and 

if violated by the defendant, the plaintiff is to be redreſſed, 

and it is not incumbent on him to prove any more than 

what he has alledged, that the cloſe or field was his own, 

and that a treſpaſs was there committed by the defendant; 

and this is not like the caſe in ejectment, where a man de- 

clares of a ſole demiſe, and gives in evidence the demiſe of 

tenants in common, for there the plaintiff doth not prove 

the title that he hath alledged in his declaration, and fo fails 

in his evidence; but where one tenant in common brings 

treſpaſs, he doth not bring his writ in the manner the law 

requires ; for ſince each have an undivided property in 

groſs, both ſhould have brought their action of treſpaſs for 

the damage to it; and if the writ be not brought in the 

manner the law requires, the defendant may plead it in 

Watement. gs 


Yor. . I 8 But 


Jac. 183. 
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But if there be two tenants in common, and one brings 
an action againſt the other, he may take advantage of it 
P. 2 upon the general iſſue; as in treſpaſs, and not guilty Þ pleaded, 
(7 373.) the deſendant gives in evidence that Bromley was ſeized in 
fee, and let the premiſes to the plaintiff, and one 4. who 
aſſigned the ſame to B. by whoſe command the defendant 
entered; and this was allowed to be good evidence for the 
defendant on the general iſſue, as this diſproves the fact 
alledged in the declaration; for hereby it appears he did not 
violate the property of the plaintiff, he did not enter into a 
cloſe that was his alone, but into his own cloſe, or the cloſe 
of another, by his command. 


3 Leon. 83, 94. 


396. 


= L.E. = In treſpaſs for taking down a pew, evidence that the pew g 
5. Per Fals, was faſtened to the pillar of the church with a chain; this is c 
not good evidence to prove the declaration; otherwiſe it is, U 

if it had been fixed to the pillar by a nail; as in the one caſe e 

it is not fixed to the freehold, bet in the other it is; for tl 

whatſoever is fixed to a church or houſe, is reckoned tl 

part of the church or houſe in which it is fixed; in 


for the church is an houſe that conſiſts in its frame and 
building of ſeveral diſtinct: materials fixed one in another; 
whatever therefore is fixed to the houſe or church, is a part 
of it; but if it be fixed to another thing that 1s fixed to the 
houſe or church, it may then belong to another, for not be- 
ing immediately fixed to the frame of the church or houſe, 
13 Co. 21, 22. it cannot be reckoned part of it. | 
| If a man recover in an erroneous judgment, and treſpaſs 
be committed by a ſtranger on the land, and after the judg- 
ment is reverſed by error, yet in treſpaſs brought by the reco- 
veror, he ſhall give this whole matter in evidence, and 
(F P. 374.) maintain his declaration ; for though the writ of error de- 
ſtroys the + judgment between the' parties by relation and 
fiction of law to advance the right, yet that ſiction of law ſhall 
not be ſet up to encourage wrong, and diſcharge the treſpaſ- 
ſer, for the whole profits are recovered by the plaintiff in 
the writ of error againſt the party that recovered in the judg- 
ment, and therefore it is fit that he ſhould punith all treſpaſſes, 
| | and not pay for that which he never received. 
G. L. E. 2:9. Upon treſpaſs brought againſt 4. evidence was given that 
Clayton zz. the hogs which committed the treſpaſs were the property of 
Tri. per Pais, B. and kept in the defendant's yard, (adjoining to the land 
1 of the plaintiff) by the ſervant of B. and yet it was allowed 
that this evidence did maintain the declaration againſt 4. 
G. L. E. 2 So in treſpaſs againſt A. evidence given of agiſtment 
Clayton 33. of the beaſts (that treſpaſſed) taken into the land of 4. 
1 per Pais, and allowed to maintain the declaration againſt A. 1 
398. | | | ; or 


£4 
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For A. in theſe caſes had a ſpecial property in the beaſts, 
and it is by reaſon of that property the treſpaſs is committed, 
and therefore he is juſtly anſwerable for it; for had not the 
beaſts been taken into the defendant's ground, - they had ne- 
yer broken into the land adjoining. 3 5 
I.! treſpaſs Quare clauſum & domum fregit & alia enormia 1 Sid. a22c. 
ei intulit, upon the evidence it appeared that an injury was ! Keb. 787. 
offered to the plaintiff's daughter, and it was allowed that Cr. Jae. 534. 
| any matter that aroſe ex turp: cauſa might be given in evidence 
upon the general declaration of alia enormia ei intulit ; but 


- any other matter that doth not ariſe ex furpi cauſa could not be 
given in evidence on the general + declaration of alia enormia ( TP. 37 5.) 

V ei intulit, but it ought to have been expreſsly ſet forth in the 
8 declaration, or elſe nothing could be given in evidence there- 
5 unto relating; for it doth not ſeem to agree with modeſty to 
e expreſs the manner of an indecent commerce, but all ſuch 
IT things muſt be more properly hid under general words, and 
d therefore may be fitly given in evidence on the alia enormia ei 
; intulit. Sed qu. as to the injury to the plaintiff”s daughter ? 

1d If the injury be not expreſsly ſet forth, how can the defend- 


r; ant be prepared for his defence at the trial ? Suppoſe an aſſault, 
rt the defendant might plead fon aſſault, prove it, and be entitled 
he 10 a verdict, which he could not under the general iſſue. 3 
e- If a man declare of treſpaſs in a certain cloſe abuttant * G. L. E. 240. 
fe, Wl ſuper quoddam molendin in tenura J. S. if the plaintiff do 5 per Pain, 
not prove his abuttals, he fails; and, in this caſe, becauſe Gouldſb. 124, 
he could not prove that the mill was in the tenure of J. S. 125. : 
the jury being at bar was diſcharged + ; for he failed in his Bo cata | 
proof, becauſe he did not prove it to be the cloſe diftin- ae | 
guiſhed and deſcribed in the declaration, and fo it did not in treſpaſs, 
appear that there was any treſpaſs in the cloſe deſcribed. kb 2 he 
plaintiff is, 
by the defendant's plea, driven to a new aſſignment. + Plaintiff nonſuited. 

If in ejectment the plaintiff declares for a manor, he = 
muſt prove the attornment of the tenants; for a manor con- He 36. 
ſts partly in demeſnes, and partly in ſervices; without 1 Re Kb 
ſervices there is no manor, and without attornment there is 293. 
no ſervice. 97; e 
that In treſpaſs upon the caſe againſt the defendant, Tor dig- 887 ns 
ing an hole in a way, whereby the plaintiff's horſe fell in, 
jand d bis damage, + Sc. if he doth not prove the 901 and (P. 376.) 
that the defendant dug the hole, he fails in the proof of his 8 
declaration. „ | 

If treſpaſs were done the 4th of May, and the plaintiff Co. Lit. 283. 
ledges the ſame to be done the 5th of May, or the 1ſt of 2. e 


228, 514. 
R 2 i May, 1 Sid. 308. 
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Tri. per Pais, May, when no treſpaſs was done, yet if upon the evidence 


394+, it appears that the treſpaſs was done before the action brought, 


it ſufficeth; for the time of the injury is no more a mate- 


rial part of any injury, than it is of a contract; and there- 
fore whether there is an injury done, or not, is the queſ- 
tion; and not when it is done; but if there was no inju 


done at the time of the action brought, then the plaintiff 


had not any cauſe of complaint, and ſo the action at the 

time it was brought, was wholly groundleſs. . 
In action in B. R. tried in Kent a few years ſince, at 
the fuit of the proprietors of the Graveſend Ferry, againſt a 
waterman for infringing their right; it was objected that 
the plaintiffs had net ſhewn any cauſe of action before ſuing 
forth their writ, though they proved ſeveral facts between 
that time, and the firſt day of the term wherein the writ 
- was returnable, and of witch term the plaintiffs bill was. 
Blackſtone, J. ſuffered plaintiffs to take a verdict, but re- 
ſerved the point for the conſideration of B. R. And upon 
argument, the court was of opinion the plaintiffs were in- 
titled to recover. In B. R. the bill is ſuppoſed, for ſuch 

| purpoſes, to be the commencement of the action. 
G. L. E. 241, If a man be ſaid to aſſume the '4th of May, and proof 
cites Sheliur be that he was then dead, + but that he aſſumed on another 
1 day, it ſufficeth. VV | 
(4p on In an action for ſafe carriage, if no price be ſtated, it ſhall 
(7 F377) be intended for the common price, but if a ſpecial agree- 
* * #4% ment be ſet out to carry for 4s. an hundred, ſuch agreement 
muſt be proved, or that the common rate is to carry for 45. 
an hundred. | | 


P. 58. + (6) Secondly What Evidence upon Net Guilty, may or 
47.378.) may not be given on the part of the . 


G. L. E. 24. THE defendant may prevail in this . by 
1 making the title to the land, for then he falſifies the 
declaration, becauſe he proves that he did'not enter into the 

plaintiff's cloſe, but into his own; and conſequently that diſ- 

proves the plaintiff's declaration. - 


0 us. Secondly, by making title to the profits of the land when 
| he hath not a title to the land itſelf, as this alſo falſifies the 
declaration; for ſuppoſing treſpaſs for treading down the 

_ plaintiffs corn, defendant diſproves the allegation, and 

ſhews that he did not fo do, but entered to take his own, 

and if the defendant proves the corn to be his own, the tak- 

| | ing 
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ing of 22.58 not a treſpaſs to the plaintiff, and ſo the defend- 


ant hath diſproved the fact laid in the declaration; now the SL. E. aaa, 3 


general rule is, that where a man hath an uncertain intereſt 
and ſows the land, and his eſtate determines, yet he hath a 
title to the corn that he hath ſown on the land, though the 
property of the land is altered. | | 

This is true in ſome inſtances, but not in others, for in gene- 
ral it depends on the nature of. his title. V. poſt. 

{c ) And this upon theſe three reaſons. lh 
(I.) Firft, Becauſe it is a public benefit that the lands r 
ſhould be ſown and cultivated, and all things that tend to (TP. 379.) : 
plenty, and increaſe ought to have the greateit ſecurity that E 
the law can give; therefore it is fit that a property in the corn 
ſhould be ſuppoſed diſtinct from that of the ſoil, and that this 
property ſhould be at the entire diſpoſal of the owner, diſtinct 
and ſeparate from the land, that all poſſible encouragement 
may be given to tillage, and that no man may decline culti- 
vation, under a fear that the profits ſhould be taken by ano- 
ther perſon. 7 ia „„ 
(2). Secondly, When a perſon hath ſown, he hath gained Ibid. 
a ſpecial property in the corn by his labour and induſtyy ;. ny apo, 
and therefore, though his property in the ſoil changes, yet legally in his 
the property of his labour remains; and this ariſes from the pate 5 1 
natural conſideration of property, which was at firſt derived . tam: Harb ; 
from labour; for a man's own actions are moſt properly pe the poſſeſs 
his own, and from thence all ownerſhip begins; for the fion will con- 
value of the ſoil doth not ariſe more from the natural pro- || a ah 5 1 
duct, than from the labour and induſtry that men employ. crop. Vide © © © 
in cultivation; which will very plainly appear, by confider- infra. _ +: 
ing the difference between land in Eugland, and land in 


Beſides, if over and above the natural product of a culti- 
vated foil, corn ſtill adds a further value to the land, ſo 
that the value of land producing corn exceeds the value of 
a natural product from another cultivated ſoil, as much as 
that doth the product of a waſte and barren-ſoil, it follows ; 
that there ought to be another property in the corn diſtinct (FP. 3 80.) ; 


+from that of the land, in as much as there is a la- 


bour employed in the acquiring and ſowing the corn, diſ- 
tint from the labour whereby the land was at firſt acquired 
and occupied; there is alſo an expenditure of money in 


ſowing the corn, diſtinct from that wherewith land wass Fx 
purchaſed ; for which reaſon the law, in following 3 | | 


on, ind = 1 


S. L. E. 24+ 
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doth create a diſtinct bann in the corn, different from 
the ſoil. 

(3) Thirdly, There is a property in corn, diſtin from 
the ſoil, before the corn is committed to the earth, and 
that property is not loſt by ſowing it in a man's own ſoil; 
for I cannot loſe the property of what is my own, by put- 


ting it in a place which is my own, alſo; but if I ſow my 


corn in another man's ſoil, it ceaſes to de mine, in as much 
as I ſet it in the place of the natural product of his ſoil, and 
therefore it muſt belong to the owner, as the natural product 
of the ſoil did; and were it otherwiſe, men would break in 


upon the lands of others, and ſow them, and deprive the 


proprietors of the diſpoſal of their own eſtates, whereby the 
aggreſſors would raife a property to themſelves, from. the 
eſtates of others, and put the owners to the trouble of con- 
troverting their rights; every man expects a yearly return of 
the corn or other grain which he ſows, in his own land; z It is 
reckoned part of his perſonal eſtate, as the corn or grain it- 
ſelf was, before it was fown. But otherwiſe of timber trees 
planted, for they muſt be ſuppoſed to be annexed to the ſoil, 


fincs they were planted with the proſpect that they could not 


8 be of uſe till many years elapſed after. 
+P. 387 26 (4) Of the general Iſſue i in various ger not before or + 


Cooke and 
ed M. — 
2 14. K 
8 P. 28. 


terwards particularly noticed. 


In a ſuit for criminal coneetfation, that is the giſt of the 
action, and not the aſſault alledged in the declaration, which 
is merely matter of form, therefore the proper plea, under 
the ſtatute of limitations, is, pot guilty, within fox years. 

In an action for a malicious proſecution, or for an injury 

arifing from folly: or negligence, as againſt the drivers of 
carriages, owners or navigators of veilels, perſons employed 
to perform works — ſervants employed in like man- 
ner, for miſbehaviour of any one in his office, truſt, or 
duty, for deceit, and actions for conſequential damages, 


nat guilty, doth in general put the whole matter in iſſue, 


and under ſuch plea, a detendant may give the whole me- 


rits of his caſe in evidence. So in many caſes upon penal 


actions, as the breach of a ſtatute includes oe degree of 


2 Vent. 249. 


guilt. 

In replevin, the general iſſue is non cepit, upon which 
property cannot be given in evidence, for that ought to be 
pleaded. | = 

a 
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510 an action for ſlander, not guilty only denies the ſpeak 
of the words. 

n detinue, non detinet is the — iſſue, upon this plea 
the defendant may give in evidence a gift from the plain- 
tiff, for that proves he does not detain the plaintiff's goods; 
but he cannot give in evidence that the goods were deliver- 
ed as a pledge, c. as he might in trover. 


Co. Lit 283. 


In covenant, the general iſſue is non eff factum, but that ( #P, 382. ) 


merely denies the deed to be the defendant's, and he can- 
not, under this plea, give any merits in evidence. 

To omg actions upon ſtatutes, the common plea, by 
57 of general iſſue, is 2 debet. | 


1. Examples 5 way f Lluſtration, with + various Caſe 1 ( 7 P. 383. ) 


5 to ſeveral ſpecies of Treſpaſs vi et armjs and on the 
aſe. 


F tenant for 1 ifs we the land, and dies, his executors Co. Lit. 5 55. 
\ ſhall have the corn, and they may take it from off the 5 Co, 116. 


ground of him in remainder; and if treſþaſs be brought, Rol. Ab. 


this is good evidence to diſcharge the defendant on not 
guilty. 


726, 727. 


So it is if tenant at vill ſows the land, and the tefſor de- Co Lit. 665. 


termine his will. e Co. 116 


But if tenant at will determine the demiſe by any act of | 
his own, he ſhall not have the corn ſown ; for when he de- 
termines his will, the intereſt is in atten,” and therefore. 
he can no more reap the increaſe of his corn, than if he 
had ſowed in another man's ground, the corn growing in 


the mean time hindering the owner from all natural in- 1 Rol. Ab. 
creaſe, and therefore to determine the will is to relinquiſh 197 


the corn, for to leave the land is to leave the profits of it, 


So if feme copyholder have land durante viduitate, and 155 Ab. 226. 


marry, the huſband ſhall not have the corn, but the lord; " Im Eliz. 460. 


becauſe ſhe has. determined the citate by her own will. 


Moor 394. 


But if the eſtate be determined by a compulſory, and not 2 Inft. 8r. 
| 5 a voluntary act, there the property of the corn doth not Co: Lit. 5s. 
„ 


er and go to him that hath intereſt in the land, for the 
law is, (and ought to be) ſo tender of every man's property, 
that he ſhall not be ſuppoſed to have parted with it, without 
a plain voluntary act of his own, and conſequently, the 


5 Co. 116. 
3 189; .. 


| perſon who had the property in the corn, ſhall not be ſaid - 


to quit it, unleſs he doth fome voluntary act whereby he 
determines 


2 Inſt, 80. 


| 20H. 3 


G. L. E. 248. 


G. L. E. 248. 


4 
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determines his own eſtate in the lands, and thereby parts 


| with them. 


Therefore if a leaſe be made to Jaren and feme during the 
coverture, and they be divorced cauſa præcontract', yet ſhall 
the baron have the corn ſown, becauſe the marriage is de- 
termined by compulſion. 

So if tenant at will be outlawed, here the will is deter- 


0. mined, becauſe he hath forfeited all contracts ; but this be- 


ing by compulſion, the property of the corn doth not go to 
tae leſſor, but to the King, to whom all his chattels are 


forfeited. 
But if a leaſe be made till the tenant commit waſte, and 


the tenant doth waſte, he ſhall not afterwards have the corn 
* . ſown, for in this caſe he determines his leaſe by a voluntary 


act of his own.  - 


If a man makes aleaſe at will, Bae the leſſor be outlawed, 


whereby the will is determined, yet the leſſee ſhall have the 


corn ſown, and not the King; for here was not any act of 


the leflee to determine the will, or to alter the property. 
If tenant for life, or at ꝛvill, forfeit or break a condition, 


5 they ſhall not have the corn ſown, for this is a an act 


within their own power. 


But if a woman who hath an eſtate during her widowhood, 


makes a leaſe for years, and the leſſee ſow the land, and 
then the woman marries, ye 
for the act of the leſſor, after the leaſe made, cannot alter 
the property 
fully veſted in him, cannot be deveſted out of him by the 
act of another. Yide 5 Co. 


yet ſhall the leſſee have the corn, 
of the leſſee, for a + man's property once lau- 


116. Oland's caſe, contra; for 
although his effate is determined by the act of a ranger, yet he 


Hall not be in a better gies than his 2 ger was : and this 
ſeems to be law. 


It ſeems alſo at common 3 that if nent in-dower die, 
her executors ſhould. have the corn, for the ſtatute of Mer- 
ton, which gives the power to deviſe it, was only made in 


| ee of the common law. 


If a man dies, leaving iſſue a daughter, his wife being 
vement enſeint of a ſon, and the daughter enters and ſows 


; the land, and then a ſon is born, ſhe ſhall have the corn. 
Co. Lit. 55. 


If the huſband ſows the land of his wife, and the wife 
dies, he ſhall have the profits. | 

Two foint-tenants, one of them dies, the corn FS goes 
to the ſurvivor, and the moiety ſhall not go to the execu- 


tors of the deceaſed for they are pond to carry on the 


cultivation 


Ss. I. 
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altivation of the ſoil by a joint ſtock, and in all joint 
ſtocks, except merchants, there is a ſurvivorſhip. 

If huſband and wife are joint-tenants,, and huſband ſows 1 Rol. Ab. 
the land and dies, the corn ſhall go to the executor of the 727- | 
huſband ; for this land is not cultivated by a joint ſtock, 5 _ 
but is wholly the corn of the huſband, which property ſeems Lie. 55. "th 
not to be intirely loſt by committing it to their joint poſ- Conc. - 
ſeſſion, no more than if it had been ſown in the land of 
wife only. 5 1 . 

If a woman ſeiſed in fee or for % ſows the land, and 1 Rol. Ab. 
then takes a huſband, and he dies before the ſeverance, the 727. 
wife ſhall have the profits, and not the executors of the | 
+ huſband ; for the corn committed to the ground is a chat- 
el real, that is annexed and belonging to the freehold, and ( 1P.387.) 
not a chattel perſonal, annexed, to and transferred, and : 
therefore without the huſband's diſpoſition of it during his 
ife, it belongs to the wife and not to the huſband: 

If baron ſows the land and dies, before ſeverance, the 
wife ſhall have the third part of the land. ſo ſown for her 725. 

cher; for if a man hath all corn land, ſhe fhall not wait 

for her ſubſiſtence for a whole year *till the corn be remov- 

ed, and for this reaſon it was doubted at common law, if 

the widow owed the land whereof ſhe was endowed, whe- 

ther her executors or the heir ſhould have the corn ſown. 3 

If a man ſeiſed of a copyhold in fee, ſows the lands, and 1 * 
urrenders them to the uſe of his wife, and dies before the _ 
everance, it ſeems that the wiſe ſhall have the corn, and 
not the executors of the, huſband ; for this is a diſpoſition of 
the corn, that being appurtenant to the land; and ſince the 
huſband hath diſpoſed of it during his life, it cannot go to 
his executors. EE, <7 | 5 | 

If tenant by fatute merchant ſows the ground, and after is _ 36 88. 
ſatisfied by ſome caſual profit, yet he ſhall have the corn. _ ION. 
If a man ſows his ground, and dies before ſeverance, Hob. wn 
e corn goes to the executor, and not to the heir. 5 YT 
If A. ſeiſed in fee of land, ſows it, and then conveys to Hoh. 32. 

B. for life, the remainder to C. for life, and B. dies before 1 Rol. Ab. 
the corn is reaped, C. ſhall have it, and not the executors 797 : @ 
dt B. for B. had not the property of this corn from his own 

age and induſtry, + but merely by the donation of A. the (P. 38 6.) 
orn appertaining to the land that was given, and for the 
lame reaſon, and by force of the ſame donation that B. had 

le corn, C. is to have it after the death of B. | 5 
But why doth the corn paſs to the donee, as appertain- Jection. | 
ing to the ſoil, when the property of the ſoil alters; and 
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yet ſhall not deſcend to the heir as appertaining to the oi] 
vhen the property of the foil remains in the firſt owner? 
1 | Every man's donation being taken moſt ſtrongly againſt 
| himſelf, ſhall paſs not only the land itſelf, but the chattelz 
| that belong to the land ; but no chattels can deſcend to the 
Qu. As to heir, they go to the executor ; why this is accounted 3 
heir looms. chattel we have ſhewn already. Vide ante, Acc. & Con. 
Winch. 51. A. ſeifed in fee ſows the land, and deviſes it to B. for 
| life, remainder to C. B. ſhall have the corn ſown, and not 
the executors of A.; for B. the deviſee, in relation to the 
chattels belonging to the land, is put in the place of the exe. 
cutors by the words of the will, but if B. dies before ſere. 
rance C. ſhall have it. | 
Co. 85. Tenant for life, remainder in fee, tenant for life lets the 
Tos per Pais, land for years, eee for years is ouſted, and zenant for lf 
495- diſſeiſed, and the diſſeiſor lets the land for years, and the 
E. leſſee of the diſſeiſor ſows it, and the tenant for life dies, the 
2 Inſt. 81. fenant for years of the diſſciſor ſhall have that crop ſown, 
and not the remainder man ; for the tenant for. years of the 
diſſeifor hath right to the profits of that which he hath ſown 
againſt any perſon but him who had right to the land itſelf 
-} and that was the leſſee of tenant for life, and he ſhoult 
(FP. 388 JT recover againſt the leſſee of the diſſeiſor all the profits that 
| he made of the lands, and therefore the remainder man can 
not recover any part of it, for then the leflee of the diſſeiſo 
ſhould be doubly charged. 1 
Hob. 132. If A. ſeiſed in fee ſows land, and gives it to B. for liſ 
| remainder to C. for life, and they both die before ſeverance 
it ſhall go to A. for when the force of the donation ceaſes 
| the property returns where it originally was. 
Rol. Ab. 728. If tenant for /ife ſows any grain or roots of annual pro 
Co. Lit. 55. fit, they go to his executors, and not to him im remainder 


| Cauſa qua ſupra. = # 2 | 
G. L. E. 252. Ik he plants oak, they go to the remainder man. Co 
4: EF, © oe N 
Co, Lit. 56. * If he increaſes the natural product, either by trenching 


iRol.Ab.727. or by ſowing of hay-ſeed, this ſhall go to him in remainder 
for his executors have no property in the natural produd 
and improvement is undiſtinguithable from the natur 

product. 5 3B 
Cro. Car. 515; But hops reared on ancient ſtocks ſhall go to the executd 
| of tenant for life, and not to the remainder man, for tl 
' poles, the hills, and the dung, whereby the product is made 
are the proper chattels of 7enant for life ; otherwiſe of gat 


ws 
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{n roots, that cannot be taken up without digging the ſoil Co. Lit. 38. 
if the heir.. 


aint Whoever hath the property of the corn, may give it in Now: 149. 
attels Meridence on not guilty, or may maintain treſpaſs guare clau- 15 = 159. b. 
o the Nun fregit, for to that e 4% the ſoil is his own. 9995 

ed a Upon not guilty in treſpaſs, the defendant cannot give a Bro. General 


1, 
. for 
d not 
o the 
exe- 
ſeve- 


[enſe in evidence, for this ſuppoſes the act to he done, and Iſſue, 81. 
otifies its Iawfulneſs, f and all ſuch matters ought firſt to (#P 389 ) 
x exhibiced to the court to judge of. y , 
Soon not guilty the defendant cannot give in evidence the ©, Lit. 233. 
HF of fences, for the ſame reaſon. | ; 
In treſpaſt on not guilty, the defendant gives evidence that G. L. E. 253. 
e came into the plaintiff's ground to glean ; this ought to Tri. per Pais, 


s there been pleaded, for it confeſſes the act of treſpaſs, and 39 
r /ifoMuſtifies it as an act lawful for him to do, and therefore it 
d theWught to be firſt exhibited to the court to judge of, whether 
„ theft be lawful or not; but if it had been pleaded, it had been 
ſown ſufficient juſtification, for by the cuſtom of England, the 
f the poor are allowed to glean after the harveſt, which cuſtom 
ſown ems to be built on a part of the Jewiſb law, that allowed 


itſell;ihe poor to glean, and made the harveſt a general time of 


houldrejoicing. Dr. a late determination in B. R. S 
s tha In treſpaſs on not guilty the defendant cannot give in evi- G. L. E. 253. 

n can Vence that he came into the plaintiff's cloſe to take his own Tri. per Pais, 

ſeilorMWorſe, but this ought to have been pleaded. Upon ſuch a 39% 395. 


lea, that the defendant came to take his own horſe, the 

dence was, that the plaintiff, as lady of the mnor, took 

te defendant's horſe as an eſtray, and the defendant took 

im away after he had been cried and marked, without pay- 

np for his meat, and it was ruled, that this taking was 

yell enough, and the plaintiff hath an action on the caſe 

jor his meat, for the property of the horſe is {till in the de- 

tendant 'till the year and day are paſt, and when a man 

ath property, it is Jawful for him to take it; for the very 

ature of property is a right to poſſeſs and uſe the thing 

RO a man rightfully claims as his own. „„ | 

+ In treſpaſs the defendant cannot give in evidence a/ 

pht to a =w_u but he ought to plead it, 1 3 if after plead- 9 P.390-) 
g he ſhews in evidence a right to the way by grant over Tri. per Pais, 
e plaintiff's ground, from ſuch a place to ſuch a place, 395. 

nouph the defendant afterwards purchaſes more ground, 

whereby he makes à further uſe of the way, yet it is well 

dough, and within the grant; for if I only go hr the 
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kin, M. 32 G. either by the leſſor or nominal plaintiff, after a recovery in 


(22.4913 4 Where the judgment was againſt the tenant in poſſeſſion, 
: Throp& Fry. and the action of treſpaſs is brought againſt him, it ſeem 


THE LAW OF EVIDENCE. Ess. l. 
ſame bounds or limits, I may afterwards paſs whereſoeye 
| I pleaſe. . | 

Co. Lit. <7. In treſpaſs all the defendants muſt be principals, for ng 
e * A man can by commanding a treſpaſs, give another authority 
tain treſpaſs to do it, therefore no man is guilty but he that a&s ; but in 
againſt &. for ceny the very commanding it is unlawful, for though the 
; hoon 11 by perſon commanding is not preſent at the act, yet he is are. 
the direct on mote Caule of the felony, and ought to be puniſhed ; for. 
of A? merly an intent to commit murder was conſidered as murder, 
G. L. E. 254. and the party was puniſhed as a murderer; afterwards the 
| law was altered, becauſe it was not thought reaſonable that 
the party ſhould be puniſhed unleſs the act followed, and 
from thence came the notion of principal and acceſſary; but 
in treaſon, the intent is {till treaſon, and therefore they ar 

all principals. a | 5 
Ain & Par. In treſpaſs againſt the tenant in poſſeſſion for meſne profits 


2. per omnes ejectment, the plaintiff need not prove a title; but it is ſuf 

Juftic. on a ficient to produce the judgment in ejectment, and the wri 

caſe reſerved. 

B. N. P. 85. of poſſeſſion executed, and to prove the value of the pri 
fits, and thereupon he ſhall recover from the time of the 


demiſe laid in the declaration in ejectment. 


OR. S. r. 5. ſufficient to produce the judgment without proving the 
B N. P. 87, writ of poſſeſſion executed, becauſe by entering into therule 
to confeſy the defendant is eſtopped both as to the leſſor 
and leflee, ſo that either may maintain treſpaſs without 
-proving an actual entry; but where the judgment was 
againſt the caſual ejeCtor, and ſo no. rule entered into, tit 
leſſor ſhall not maintain treſpaſs without an actual entry 
and therefore ought to prove the writ of poſſeſſion exe 

cuted. „ | | | 
Dacoſta & In caſe the plaintiſf can prove his title accrued before th: 
3 per time of the demiſe, and prove the defendant to have been 
C. I. 11.46 2. longer in poſſeſſion, he ſhall recover antecedent profits; but 
B. N. P. $5. in ſuch caſe the defendant will be at liberty to controvet 
LY” the title, which he cannot do in caſe the plaintiff do not go 
for longer time than is contained in the demiſe z becauk 
being tenant in poſſeſſion, he muſt have been ſerved wit 
the declaration, and therefore the record is, againſt hin 
concluſive evidence of the title; but againſt a precedent o- 
Vide 1 Sid. cupier the record is no evidence, and therefore againſt ſuc 
8085 a- one, it is neceſſary for the plaintiff to prove his title, 4 
| al 


. ; 


38. 1. s. 1. THE LAW OF EVIDENCE. 


ſoever iy an actual entry; for treſpaſs being a poſſeſſory aQtion, 


annot be maintained without it. As to actual entry, vide 
me, under not guilty in ejeftment, and Bull. Ni. Pri. 8 7 


for ng 


hority Ms ſeq. 

but in Treſpaſs for aſſuult and wounding : the defendant pleads 
Sh the ut grilty, as to the vi et armis, and as to the afſault, he 
s are. Heads a juſtification of molliter manum impoſuit ; the juſti- 


3 for-Mſfcation ſhall be firſt tried, and then the vi et armis ; for 


urder, Woſſibly the uſing of force may be in his + own defence, and 2 | 
ds the Sore juſt 252 lawful, 125 ſuch a 5 as the law doth (P. 392.) 
e thathot oblige him to defend in pleading, and therefore that 

I, and ught to appear firſt on the juſtification ; but if the iſſue of 

' 3 butt guilty had been to the wwonunding, then that plea might 


ey aye been firſt tried, . becauſe he doth not pretend to juſ- 
tify the act, and ſo it might very properly be tried firſt. 

This was before the ſtatute, giving leave to plead double: 
mw the uſual courſe is to plead not guilty to the whole, and a 
mfrfication : when the plaintiff muſt fit prove the whole of 


x caſe, before the defendant is called upon to prove his juſtiſi 


rofitz 
rery in 
is ſuf. 
e writ 


e pro-ution ; and ſometimes the plaintiff's witneſſes, prove the de- 
of theMndant”s caſe, which prevents the plaint! s counſel from re- 


Hing. ä | | 

In aſſault and battery if the defendant's defence is, that 
he plaintiff made the firſt aſſault, and the defendant de- 
ſended himſelf, he ought to plead /. Alt demeſne, and 


eſſon, 
ſeems 
ig the 
1e rule 


: leflorMſendant pleads that the plaintiff made the firſt aſſault, and 


1thout proves that the plaintiff bent his fiſt at him, or that he laid 
t wa his hand to his ſword, this is proof of an aſſault; for where 
0, tiny man ſhews ſigns of violence, it is a ſufficient provoca- 
ent ton for the other to reſiſt in his own defence, and the de- 


1 cx endant need not ſtay till a blow is actually given, before 
he provides for his defence, for then it may be too late to 
make any reſiſtance. | 

But if a man clenches his fiſt, or lays his hand upon his 
Iword, with this declaration, That vere it not afſize time he 
would tell the plaintiff more of his mind,; this is not an aſ- 
ault, becauſe he declares his intent 2 to affault, + and 
then his clenching his fiſt and laying his hand upon his 
ſword, cannot be reckoned ſigns of an intention to commit 
lence, but only of paſſion, for his bare actions are not to 
de taken as ſigns of his mind, when he hath in words exe 
preſſed himſelf to the contrary. 5 
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cannot give it in evidence on the general iſſue: if the de- 
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If a man punch anche with his elbow in earneſt differs 
courſe, this is not an aſſault, for it is not any ſign of violenM ji 
intended, or of any hurt, and therefore Joth not call T 
defence, nor is it neceffary that it ſhould be obviated by Wiſh: 
reſiſtance. nd 

In an action for falſe impriſonment on not guilty, the qe a 
ſendant gives in evidence that he took the plaintiff by vir; of 
tue of a warrant from a juſtice of peace; and this is withMhe « 
in the ſtatute of 7 Jac. c. 5. though the defendant be ng 
an officer, for it ſays, any others that do any thing by vi. itt 
tue of the command of a juſtice of peace. e930 

If the defendant be not an officer, he is not bound to exe. e 


Tri. per Pais, cute the warrant, becauſe the juſtices have not power is 


437. 


compel execution of their warrants by any but their owe 
officers, who are put into office, and liable to execute the Nedr 
buſineſs of juſtice ; but the defendant may juſtify the doiny 

the thing which the juſtice hath e ion to do, as ue 
ſervant to the juſtice of peace; for the juſtice may execut ad 
his warrants by his own ſervants if he pleaſes ; ſo a conſt- 1 
ble is not compellable to execute a warrant out of his of 
liberty, becauſe he is only appointed by the law_as an off. Nut 
cer to keep the peace within that diſtrict only, but he ma 
execute any warrant where the juſtice hath commiſſion, air 
any private man may do, Fit 


(rr. 394.) 1 + In treſpaſs, if the defendant claims by reaſon of a pre- 


dur 5+ 


ription, he muſt juſtify, for he cannot give it m evidence 
on not guilty : If the defendant juſtify by a preſcription to en 
tether equos and boves, he may give in evidence the tethering Ml 


of mares and cows, for the feminine gender are within the 


1 Leon. 301. 


words of the preſcription. | 
In treſpaſs upon not guilty the defendant may give in eri 

dence, that the right of freehold was in J. S. and that he 10 

entered by his command, for if the defendant enters by tie 

command of J. S. it is the ſame as if F. S. had entered, 

and conſequently, if J. S. hath the right, the eſtate is velted 


in him by the entry, and therefore, the defendant 1s not a 


_ plainly falſifies the plaintiff's declaration, for he proves that 


treſpaſſer on the plaintiff, and by ſuch evidence as this, he 


he did not break the plaintiff's cloſe, as the declaration ſets 
forth; it is therefore proper for the general iſſue. 

It is uſual ni to plead liberum tenementum, euhich dl 
liges the plaintiff to flate his title eſpecially upon the record. In 


ſuch caſes we conceive encouragement ought to be given to the gf 
| ner 


4 


88. hs. i. THE LAW OF EVIDENCE. 
eſt differ! iſſue, ac at' the trial, the plaintiff may be ſurpriſed with 


iolena i title; of which he war not aware. | | 
call . There is a great difference between Zorts and contrafts.— 2 Vent. 151. 
ed by Wiſhen the action is upon a fort, one may be found guilty 
nd the reſt acquitted ; but when the action is brought upon 
the deW contra, all or none muſt be found debtors : Every treſpaſs 
by vir; of its own nature ſoint and ſeveral; for I may charge 
s with Ne defendants under this relation, as they aided and aſſiſted _ | 
be none + another, or as each by by his own proper force com- ( T P. 395.) 
by vicWritted the injury; ſo that every zreſpaſe is im the very al- | 

ation ſeveral as well as joint; for it ſuppoſes a man to 
to exe ure uſed his own proper force, as well as to have aſſiſted 
wer tus companion, and if a man be found guilty of one part of 
ir owe charge, but not of the other, yet the injury ought to be 
ite the edreſſed; but a contract may be joint only, and not ſeveral, 
: doingMWnd when a man declares of a joint-contract, and proves a 
„ 45 era one, he doth not prove the ſame contract, which he 
xecute ach alledged in his declaration. | 
:onſt»f In an action on the ca/e brought againſt an inn-keeper, for Bendl. 18. pl. 
s ownfering the goods of the plaintiff his gueſt to be taken B. f. 3 
n ofl-Mibut of his houſe; upon not guilty pleaded, the defendant 1 Aud. 26. p. 5. 
e mayny give in evidence that he told the plaintiff that his houſe 1 Roll. Ab. 3. 
on, Aras full, and that he could not lodge him, and that not- 

rithſtanding the plaintiff went in and lodged in his houſe; 

a pre- ¶ Por this evidence ElGfies the declaration, for it proves that 
dence there was no injury done to the plaintiff as gg to the de- 
ion to ¶Nendant. : . 
e 


in the ö + [3.] Of Ne-Guiliy in Trover. (T P. 396.) 


n err. N this iſſue two things are to be proved by the plain- 
at he tit. | Nay 
yy the | | 

tered, ( 1.) The Trover. 

elted ( 2.) The Converſion. 


And here of General and Special Property. 


(1.) Firſt, as to the trover, that is the finding, or in other 1 Rol. Ab. 6. 
vords, that the goods came to the defendant's hands, and s 
ere in his poſſeſſion. . | | 
In trover againſt huſband and wife, the proving of the G. L. E. 259. 
goods in the poſſeſſion of the 0 is ſufficient, for their pro- | 
ſerty is but one, and the poſſeſſion of the wife is the poſſeſ- 

ion of the hy/band alſo, | 5 „ 


4 4 * L 1 
Z | 


| ' THE LAW OF EVIDENCE. 288. 1 
Bulſt. 377, If goods are delivered by the owner to A. to keep, and q 
$12. he converts them to his own uſe, this is ſufficient evidence re 
| in trover, for though he comes lawfully by the poſſeſſion, jet 4 
= if he converts aries man's property, ha owner muſt be of 
np redrefled. © | 5 8 it; 
Cro. Jac. 245 So if goods are pawned, and the owner tender the mo- fo 
ney, and the bailee refuſes to deliver them, this is evidence _ 
in trover, for when any man hath a naked poſſeſſion, with. 

DM out a right of converting the goods, the owner may bring ; 
trover, for tHe words of the declaration are, ad manus is Ml *. 
Pole onem per inventionem devenerunt ; ſo that coming to his ” 
poſſeſſion is an immaterial part of the charge, and if the wy 


' _ plaintiff proves that they came into his | angry any other 
(FP. 397.) way, it ſuffices, for it is + not enough for the defendant to n 
| ſay, that he had the goods, though not per inventionem, any Ml © 


more than to ſay, that a bond 1s his deed, and deny the a 

y date. WW 2 . i * | 
B. N. P. 33 The converſion is the gif of the action, and the manner m 
1 Danv. 23. in which the goods came to the hands of the defendant is 88 
only inducement: and therefore the plaintiff may declare 55 


upon a devenerunt ad manus generally, or ſpecially per in- bac 
ventionem (though the defendant came to the goods by de- ! 
livery) : It is ſufficient for the plaintiff to prove property in 1 
himſelf, poſſeſſion to have been in the defendant, and a 6 
converſion by him. oo. | fo 


he | : 
{ 2- ) Secondly, as to the converſion, and here of General and hi 
Special Property. „ aur 


10 Co. 56, 11 If a man requires the delivery of his goods, and the pet- 1 
1 Sid. 1279. ſon who has the poſſeſſion refuſes to deliver them, this i; 
2 Bulſt. 314. good evidence of a converſion ; for to what end ſhould 2 caſe 
man deny me my own, if he himſelf did not make uſe of bert 
them; ſo that upon ſuch evidence as this, it is to be preſun- i I. 
ed that the defendant hath converted them to his own uſe. ora 
G. L. E. 261. Noll makes a diſtinction where goods came to the defen- this 
Rol. Ab. 5. dant's poſſeſſion by his own act, and where by the bailment 
| x young | a. of the plaintiff; and that in the rf caſe a requeſt and denid 
„„ converſion, but not in the 4%, but this does not ſeem 
to be law, for in both caſes, the requeſt and denial is not! 
converſion, but only evidence of a converſſun. 


10 Co. 56, 55, But though the requeft and denial are evidence to a ju) 
1 Sid 127. off a converſion, yet it is not a converfion ; for the jury ate 
Cro. Fl. 455. judges of what is probable and improbable, and they maſs 


2 Bulſ. 31 
1 Vent. . according 


* 
A 
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* 


288. I. 


according to the circumſtances, think it rather probable, 
+ that there was a converſion than otherwiſe ; but if the jury 
refer theſe circumſtances to the court, the court cannot 
adjudge that there is a converſion, for the court are not judges 
of the probability of a facts, but of the /aww ; and the circum- 
ſtances may be ſuch as do not neceſſarily amount to a conver- 
fon, though they may be ſuch, as would make a reaſonable 
man believe that there was a converſion. | | 

The bare denying to return a thing without uſing of it, 


(TP. 3908.) 
Hutton. 10. 
Cro. Car. 262. 

6 Mod. 212. 

2 Salk. 655. 


is not in law a converſion of it to my uſe; for a denial * 


vi termini, doth not amount to an uſing of the thing de- 
manded, it only affords a preſumption of fact, that I have 
uſed it. | 


If zrover be for money, and a requeſt and denial be prov- 2 Bulft: 314. 


ed, this is ſo ſtrong a preſumption of the converſion, that 
nothing can be proved to the contrary ; for the preſumption 
muſt ſtand *till the contrary be proved, and the contrary to 
this preſumption can never be proved, for all money being 
exactly alike, that the individual money found was not con- 
verted can never be proved. Sed qu. If trover will lie for 
money not in a bag, &c. or marked? an action for money 
had and received is much better. 


1 Rol. 132. 


But if trover be for money in a bag, though the defen- G. L. E. 262. 


dant doth deny to deliver it, yet he may prove that there 
was not any converſion, for if he lays the individual money 


ſealed in the bag in the place where he firſt had it, and hath 


witneſſes of its continuance there, without removal, this is 
not a converſion, and ſuch evidence will deſtroy the pre- 


ſumption that aroſe from his denial. 


This caſe ſhews the propriety of the note ſubjoined to the 
tormer caſe; and gu. If proof of + denial would not in this (+ P. 399.) 


aſe intitle the plaintiff to recover? If not, the action ſhould 
certainly be for money had and received. N 

If the owner requeſts a man to deliver a 
or a ſow of lead lying in his land, and he denies to do it, 
this is prima facie an evidence of converſion, though leſs 
ſtrong, becauſe the defendant in this caſe could not deliver 
it without trouble and charge to himſelf, and that might be 


to his own uſe; and in this caſe, if the defendant proves 
that the beam or ſow lay there ſtill, after his denial, this 
plainly diſproves a converſion. ul ol 

In ſuch caſe detinue might be the proper action, but the 
Phintiff ſhould be prepared to prove, that he offered to re- 
nove it himſelf, at his own expence. - 
Vol. I. When 


beam of timber, 2 Rol. Ab. 310, 


the reaſon of his denial, and not becauſe he had applied it 


/ 


— 
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Jon. % Where the defendant hath a general property, he may 


- give it in evidence on the general iſſue, for the general iſſue f 
is the putting the plaintiff to the proof of the fact laid in - 
the declaration, part of which is, that he hath the property 
of the thing in demand, and that the defendant converted 
it to his own uſe; ſo that the plaintiff mult prove a property f 
in himſelf, but the defendant may prove a better title in c 
himſelf to falſify that claim, and this is good evidence on f 
the general iſſue, for it diſproves the fact laid in the decla- a 


ration, becauſe it proves that the plaintiff had 2 the pro- 
perty, and that the defendant did not convert it, for no 
man can be ſaid to convert that which was his own before, i 
ſo that for the defendant to make to himſelf a general pro- 


perty, is proper on the general iſſue, becauſe it doth falſify et 
the whole charge of the declaration. = 
1 Rol. Ab. 6. If a man take my horſe and ride him, and re-deliver him 
(TP. 400.) to me again, I may have an action of zrover againſt him, 8 
notwitliſtanding the re-delivery, for he had him in his poſ- _ 
ſeſhon, and did convert him to his uſe, and his re-delivery 5 
is only evidence in mitigation of damages. > 
Sed. qu. If an action for riding the horſe, would not be 
| | better. | | - = by 
1 Rol. Ab. 6. If I deliver goods to a common carrier, to deliver at ſuch a 
a place, and they are ſtolen from him, this is not a conver- the 
fron in the carrier to maintain an action of trover and conver- 55 
on ; for the ſtealing the goods can never be reckoned a of 


| | converſion of them to the carrier's uſe. | 
G. L. E. 264. But in this caſe, an action may be brought on the cuſtom the 
of England, that carriers ſhould ſafely keep the goods that ot 


are delivered to them: and this evidence will maintain that 2 

action. | | th e 

8. L. E. 26 The King's purveyor takes beds, and appoints the King's ſhe 

1 Rol Ab. 6. ſervants to lie in them; this is not a converſion to the uſe of ſeſf 

ä the purveyor, but of the King, and therefore may be given apa 

in evidence, to diſcharge the defendant, in an action of pro 

rover. 3 | he 1 

Sed gu. If, and upon what occaſions, the King's pur- 1 

veyor can do this? 55 hat 

. L. E. 264. If the nature of the thing be altered, this is good evidence ther 

Cites 38 El. of a converſuon ; as if leather be taken and made into ſhoes; pro 

B. R. per Pen- but this is not good evidence in detinue, where the demand bw 
ner. I Str. 576. RT . > 

of the thing is in ſpecie, and where no converſion is alledged: WM 

. L. E. 26 DE Oats were taken from the owner, and carried to the mill I awa 


Tri per Pais, to make into meal, and before it was done, the owner went 
456. Clayt 57. 8 and 


| away from me, without my conſent, is taken for my uſe, 


Ess. I, THE-LAW OF EVIDENCE. 


and prohibited F the miller, who notwithſtanding proceeded 


to grind them, this held a converſion in the miller, for it (FP. 401.) 4 
is an alteration of the property by him who had tlie poſſeſ- | 
fion contrary to the will of the owner. | | 
A man lends his horſe to a ſpecial purpoſe, and the de- G. L. E. 265; _ 
fendant abuſes him, this is not evidence to maintain rover, Tri. per Pais, 
for though the horſe be abuſed in the journey, it is not a 456. | 
converſion to the defendant's uſe, contrary to the will of the 
owner on the delivery. i 

But this is evidence to maintain a /þecial action on the 
caſe, though not trover, for the abuſe is not a converſion to 
the defendant's uſe, becauſe the abuſe ariſes by negligence, 
which is not any , and the converſion is an 2%, contrary 
to the deſign of the bailment, and therefore they cannot be 
evidence one of another. | 

But if a man lends his horſe to go to York, and he goes 
to Carliſle, evidence hereof will maintain trover and con- 
verſion, for this is an act contrary to the expreſs bailment, 
and conſequently is a canverſion of the plaintiff's horſe, in 
the defendant's poſſeſſion, to his o2vr w/e. | „ 

Trover for an horſe of fifteen pounds value, the jury gave G. L. E. 265. 
but three pounds damages, thinking the plaintiff had re- Tri. per. Pais, 
ceived his horſe again; a new action lies for the value of 45+ 
the horſe, wherein evidence may be given, that the firſt 
verdict was only for the converſion, and not for the value 
of the horſe itſelf. Sed qu. . „ | 

In trover by an adminiſtrator where the converſion was in G. L. E. 266. 
the time of the inteſtate, the plaintiff muſt ſhew his letters Tri. per Pais, 
of adminiſtration, for he muſt in this caſe prove poſſeſſion 45+: 


in the intgſtate, and that he is his repreſentative z + but where (TP. 402.) 

the converſion is after the death of the inteſtate, he need not | 
ſhew them, for there it is only neceſſary to prove the poſ- 

ſeſſion in himſelf, which is good proof of a title prima facie, 

againſt all perſons that cannot ſhew a better right, and by 

proving, it, being taken out of his poſſeſſion and converted, 

he will maintain his action. | | >. | 
If an unjuſt taking of goods be proved, as the taking my 2 Sid. 264. 
hat off my head, this is good proof of the co-verfon, though | 

there be no proof of a demand and refuſal; for when 1 

prove the taking away of any thing from me, without m 

leave or allowance, the perſon mult be preſumed to take it 

tohis own uſe, for it cannot be ſuppoſed that what is taken 


G. L. E. 265. 


2. Bulſt. 39. 


S3 4 and 
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E and confequently, this is proof, of converting yy property 
_ to the defendant's own uſe. . | 
| Dre. If treſpaſs would not be much ſafer ? 


Raym. 472. If a man brings treſpaſt and recovers, he can never after- 
8 wards maintain frover, as the former action is a good plea 


Letchmere, in bar to the latter, but if a man brings zreſpaſs, and judg- 
| ment be given againſt him, he may maintain ?rover after- 
wards. Cn, „ 
If the taking be fortious, the owner may maintain zreſþaſs, 
LS or trover ; for where there is a wrong in the taking, it is, 
G.E. E. 067. .. ; f : it 
Cites Lynch in the underſtanding of law, a taking with force and arms, 
and Mercer. and therefore in ſuch caſe, the party may puniſh either the 
Trial at Bar in rating or the converfion, and conſequently, evidence of this 
the Common _. 5 . . 
Pleas in The. will maintain either trover or treſpaſs : but if a man ſeizes 
land. before goods by right, * but detains them by wrong, there the 
Ch.J.Singletor. plaintiff cannot bring zreſpaſs, which puniſhes the. zortious 
(TP. 403.) zating, but he ought to +bring trover, where the giſt of the 
This doc- complaint is the cornverfion : but where #2090 actions are for 
trine is fully l- the ſame thing, one is a good plea to the other, to avoid 


luſtrated in the > 
caſe of Smith needleſs vexation. | | 


and another affignees v. Milles, poſt, under tit. Nemurrer to evidence, immediately 
after the form of a demurrer to evidence. Head [D.] | 
: If it is in my election to bring treſpaſs or trover, and I 
bring treſpaſt and fail, and then bring trover, there the fi 
cannot be pleaded in bar of the /aff action, for poſſibly in 
| the action of treſpaſt, I might prove the taking my goods, 
2 but not fortiouſiy, and fo treſpaſs will not lie, but trover 
only; and becauſe I bring an action that is not proper, 
and fail in it for that reaſon, viz. becauſe it is not proper; 
| | it is not thence to be concluded that I muſt fail in that 
a action which is allowed to be proper; but if J fail in an 
action that is proper for me, it is then conſonant to juſtice, 
that I ſhould not begin another, on the ſume ground, for, 
from the juſtice of the former determination, it is preſumed 
to be a needleſs vexation. Es 
G. I. E. 268. In trover, the plaintiff muſt have property, not ſo in fr 
Cites per Holt. Pa, for in trouer you admit the defendant to have poſſeſſron, 
and therefore you muſt prove a better right; but in fre 
you have the poſſeſſion, for it ſuppoſes a violation of the 2% 
lion, and this is ſufficient in law againſt a wrong doer. 
But I conceive that in trover I need net prove an abſolute 
property in the goods, but that proving a ſpecial property is 
ſufficient, unleſs the defendant can make à better title. Vide 
TO. Þ _— 1 | 
| This 


a finder, for that will enable him to keep the thing againſt Stra. 505. 


that a recovery in trover for a parcel of lead dug out of the © at bar, 
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This action may be brought by a carrier or bailee or by 1 Mod. 31. | 


all but the right owner. (FP. 404.) 
+ A ſheriif who hath taken goods in execution may bring 2 Saund. 479. Þ 
trover for them, if they were taken away before the. ſale. "+ 3 
If an houſe be blown down and a ſtranger take away the B. N. P. 33 
timber, the leſſee for life may bring Zrover, for he hath a per Powel, J. 
ſpecial property to make uſe of the ſame (as if he would org 
rebuild) though the general property be in the reverſioner. M. S,. S8. 
And property is ſufficient without poſſcſhon ; therefore B. N. p 33 


on the trial of an ejectment for a mine, it was holden, Lord Cullen's 


mine was no evidence of the plaintiff's poſſeſſion. e | 

One jointenant or tenant in common, or parcener, can- Salk. 290. 

not bring trover againſt his companion for a thing ſtill in 

his poſſeſſion, becauſe the poſſeſſion of one is the poſſeſſion 6, Lit. 2 f 

© i 850 8 A Lit. 200. K% 

of both; if he do, it is good evidence upon not guilty. B. N. P. 34 
But if one tenant in common deftroy the thing in common, Barnardiſſone 


the other may bring trover. So 27 555 - 
+ [4-] Of Nullum facit Voſlum. (TP. 405.) g | 


F a man brings an action of waffe, upon the general 5 Ga. veg | 
iſſue of nullum fecit vaſtum, the defendant cannot give Nei 5 "= 
in evidence, that the houſes were repaired, and the waſte Vid. 1 Sid.225, WM 
ſet right before the action brought, for this confeſſes the 1 Mod. 94. 
waſle and avoids the action, by ſhewing that it is not lawful £ 
for the plaintiff to bring his action, where the injury is 
already redreſſed, and on the general iſſue the plaintiff : 
denies any cauſe of action. | 5 = 

So upon this iſſue the defendant cannot give in evidence 11 H. 8. r. bv. 
a licence to cut down trees, for this is to confeſs, and not -. 
to deny the doing of the waſte. 5 — __ 

But the defendant may give in evidence that the houſe 13 H- 8: % 
was ruinous at the time of the leaſe made, that it fell by r Jones a. 
the <vind, or by tempeſt, becauſe this deſtruction aroſe in 
the firſt caſe by the act of the plaintiff, and in the laſt by 
the act of God, and therefore it was not waſte; and when 
the defendant proves that there is not any waſte, he falſifies 
the declaration, which is proper for the general iſſue. | A 

So the defendant may give in evidence that the houſe 12 H. 8. 1 2. 


— 


= 


was burnt by accident, for this alſo is not waſte, becauſe Co. Lit. 283. 
it cannot be ſuppoſed within the power of the party to 


revent, | 
8 N 9 55 8 90 


%; 


5s Com. Dig. 
337. 


; "32 H-9.r.a. 
Dod. Plac. 199. 


Co. Lit. 28;, 
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So upon the general iſſue, evidence may be given that 
the deſtruction happened by tempeſt, lightning, enemies, Qc. 
But if the defendant cut timber, and uſeth it in repairs, 
he cannot give that in evidence on the general iſſue, but he 
ought to plead + it ſpecially, for this evidence confeſſes and 


(FP. 400.) avoids the declaration, but brings thoſe circumſtances in, 


Objection. 
14 FH. 8. 1. a, 


(Anſwer.) 
S. L. E. 275.1 


which ſhew the fact may be lawfully done; and theſe, for 
the foregoing reaſons, ought to be offered to the court. 
But it may be ſaid that this evidence falſifies the declara- 
tion, in as much as it proves that the cutting of the timber 
is not to the diſinheritance of the leſſor, and thereſore that 
it may be given in evidence on the general iſſue. 
If you admit any fa#, you allow all the conſequences of 
that Fa; now when the defendant admits, or the evidence 
proves the cutting of the trees, the defendant muſt allow 
the conſequences of that fuct, when it is to the leflor's diſinhe- 
ritance ; for on the general iſſue nothing but the truth of the 
Fact alledged in the declaration, can be called in queſtion; 
you cannot therefore, on this iſſue, allow the truth of the 
fact, and yet offer it to the jury, and deny all the conſequences 
of the /awv attending upon the fact, becauſe it is improper 
for the jury, who are not judges of the lav, and therefore 
muſt be offered to the court, who are; and conſequently, 


' notwithſtanding this objeCtion, it ought to be pleaded, 


G. 407.) + [5.] Of nul tiel tort, et nul diſtiſn. 


Co. Lit. 283, 


Jenk. cent. 18, 


Caf. 35. 


PON this iſſue a man cannot give in evidence a releaſe 

made after the dein committed, but it ought to be 
pleaded; for this evidence admits the diſeiſin, and at the 
ſame time ſhews that it was not lawful for the plaintiff to 


bring his action; and therefore it is good matter of 


Co. Lit, 283. 


juſtification. IG, DON 
But in ſome caſes, if the releaſe was before the diſſeiſn, 


it would be good evidence; as if a man ſeiſed of a rent- 


charge, releaſes the rent, and then demands it, and it is 
denied; this is good evidence on the iſſue of nul tiel tort, et 
nul diſſeiſin, becauſe here is not any ſeiſin or freehold of the 


rent in being, and therefore could not be any diſſeiſin of it. 


If a man bring an ze for common of eftovers, when the 
houſe is down to which the eſtovers belong, the defendant 
may plead nul tort, et nul diſſeiſin, and give this matter in 
evidence, for there is not any wrong, nor any diſſeiſin if it 

| become 


VCC 


contract is ſuppoſed to have continuance, unleſs deſtroyed 
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become impoſſible by the party's own fault, that the eſtovers 
ſhould be rendered to him. | | 


+ [6.] Of Nil Deber. . 408.) 


HE defendant may plead the general iſſue ui debet to 5 Com. Dig. 


' debt upon contract, not upon bond. Vide infra for 222. 


the reaſon. | | | 
Where the debt ariſes by ſpecialty, it cannot be diſſolved G. L. E. 256. 
but by ſpecialty, but where the debt ariſes by act in Pais, 


it may be diſſolved by ſhewing any act in Pars in evidence; 
as if a debt ariſes by parol agreement, it may be diſſolved 


by payment, without any writing concerning it ; for eve 


by a contract of as high a nature. 
This iſſue is twofold, 
i 
2. ] Per patriam. > 3 
(1.) Firſt, per legem, and that is /awv-wager : this was Decret. Lib. g. 


formerly invented by the clergy, to purge themſelves from Tit. 34- 
criminal proſecutions, and was ſo managed that it gave | 


them a greater freedom from puniſhment than other peo- 
ple; but they {till pretended to adhere to theſe two rules, 


that if the erime were manifeſt, they would not allow pur- 


gation; and it was required that the compurgators them 
ſelves ſhould be honeſt. From the clergy it came over into 
civil proſecutions, upon this ground, that if a man thought 


another of that fair character, that it was fit to truſt him 
with money, without the ſolemnities of a deed, it was but 


fit he ſhould truſt his conſcience with the payment of it, 

for there might have been payment ſo ſecretly made, that „ 
the debtor could not prove it; + and upon this foundation it (Fp 09 ) 
was, that a man could not wage his law againit an infant, 9 
for the contract did not begin on that diſcretionary truſt 


that it doth, when made with a man of full age; the ſame 


law alſo prevails when a man gives money to another to pa 
me, I may charge him as my receiver, and he ſhall never 
wage his law, becauſe the law was never repoſed in him by 


me, who am the plaintiff in the action. 


In this invention the clergy ſeem to follow the Gothick 
humour, The Goths in their trials fixed upon a deciſion 
by twelve, ſo the clergy thought proper to form this ficti- 
tious trial after the ſame manner, and therefore they requir- 
ed twelye compurgators. 17 
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| We have alſo ſeveral caſes conformable to the rules of the 
1 | canon law.  _ | 
S8. L. E. 28. Firſt, If the act, demand, &c. be manifeſt, it will not 
F admit of any purgation, and therefore on debt for rent on a 
F ' teaſe for years, the defendant ſhall not wage his law, for 
the reaſon on which the action ariſes is from the taking the 
profits of the eſtate in leaſe, which is manifeſt in the neigh- 
bourhood, and therefore the defendant cannot ſwear as to 
the payment of the debt. „ 

Secondly, Another rule is, that the purgation muſt be 
made by honeſt perſons, and men of unſpotted reputation, 
which is a rule carried ſomething further than the canoniſts 
* Vould carry their rule in criminal matters, for the reputa- 
tion of the defendant might be blemiſhed in a criminal pro- 
ſecution, but in civil actions, to which our law confined 
this manner of trial, they required alſo a fair reputation in 
"x the defendant, for which reaſon he was not admitted to 
5 (+ P. 410 ) age his /aw, who was attainted or f outlawed in an action 

; */ which charged him with any deceit or injury, and therefore, 
where a man was impleaded in an action of deceit or treſpaſs, 
> he could not wage his law, | > 
| Vaugh, 101. So in caſe, there cannot be any /av-avager, becauſe the 
| damages are uncertain, and a man cannot make oath of 
paying what he doth not know to be due, and which he 

ought to pay. EE e 


(2.) Serendly, Nil debet ger patriam. 


I Bulſt. r. If a man makes a legſe for * Log either by parol or inden- 

2 Cro. 2279. ture, nil debet is the general iſſue; but in debt upon an obli- 

| Aleyn, 75. gation un eff factum, as hath been ſhewn, is the general 
iſſue, and the reaſon of the difference is this, in caſe of a 
bond, the debt ariſes on the owning of it, by the ſpecialty; 
and therefore the conſequence is, that you cannot difown it 
on the iſſue of nil debet, for then you would fall into this 
abſurdity, that you would deny the debt, yet not deny the 
deed, which owns the debt; now you cannot diſown the 
deed which confefſes the debt under your own hand and 
ſeal, without denying it to be your own deed, which iſſue 
is non eff factum, and without diſowning the deed, you 

Z | cannot diſown the debt, which ariſes on the deed only. 

6. L. E. 259. But in caſe of a leaſe by deed for years, the demand ariſes 

= not only on the deed, but on the taking of the profits in pur- 
ſuance of that contract, for there is not any debt until the 
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Ly of payment, and this doth not depend upon the act of 

ie leſſee only, as in the former caſe the debt depended on . 
xe mere f act and acknowledgment of the obligor, but ( 7 a1 I.) 
o upon the act of the leſſor in quitting the premiſes, ſo V. 1 Rol. Ab. 
it denying the contract, by pleading non eff factum, could 8. 
ot be a general iſſue to that purpoſe, becauſe not commen- 
rate with the declaration, for it might be the deed of the 
ſlec, and yet no debt might ariſe to the leſſor; becauſe it 
not the deed alone that is required to make a debt in this 
ez now, fince an act in Pais as well as the deed, goes 
the creating this debt, by taking away the act in Pais 
ou deſtroy the debt, and therefore ſhewing any act that 
ers an impoſſibility of the leſſee's taking the profits, is a 

od diſcharge of the debt. Vide infra. 3 

But though this demand is not merely founded on the 
mtract, but on the taking of the profits alſo, yet in ſome 
es, I may charge my leſſee though he never take the pro- 

and this is where I charge the leſſee on his contract, 

nd as a taker of the profits of my eſtate and freehold “, * i. e. where 
ad he cannot diſcharge himſelf from ſuch a demand, but leſſor quits poſ- 
ſhewing his own act or laches in excuſe, which the rules 13 
flaw will never allow as a good excuſe; and then, in fuch ter. V. infra. 
caſe, he is pernor of the profits de jure, though not de 

o; fo the law looks upon him as my tenant, and as tak- 
the profits of my eſtate, becauſe he cannot ſufficiently 
ccuſe himſelf when I charge him with it. „ 
Therefore, if I make a leaſe and quit poſſeſſion, though 1 A 605. 
e leſſee never enters, I may charge him in debt for rent, 2 1 


if he enters and aſſigns the premiſſes to another. Vide 3 Mod. 325. 
bn | | Co. Lit: $6 
N 5 Co os bs 2 A. b. N 


But if my leſſee enters and aſſigns the premiſes, I can P. 412.) 
er charge him with waſte committed after aſſignment, 8 L. 4 . h 
r though the law books own him as my tenant de jure 
his own contract, which by his own act cannot be diſ- 
red, yet this is only to anſwer my rent, which by his 
ntract he had undertaken to levy, and pay me out of the 
bits; but this ſuppoſition of law ſhall not make him 
wer for the wrongful acts of another, to whom he had 
legal power to aſſign the lands; eſpecially when the pe- 
ty by the words of the ſtatute is laid on the very tenant, 
the ſuppoſition and notions of the law are framed to do 
ry body right, but not to do any man an injury. | | 
The a receipt is good evidence that all before 1s paid, G. L. E. 281. 
the leſſee for years was antiently reckoned in the _— 75 per Pais, 
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of a receiver or bailiff of the freehold, and therefore un, 
any ſuch contracts he was chargeable as a debtor to the free 
- holder, upon taking the profits of the eſtate, that in the eq 
of the law do belong to the perſon whom the law make 
tenant of the frechold; now no one can be ſuppoſed t 
continue another in the poſſeſſion of the eitate, and to dif 
: charge him on the receipt of the laſt rent, if he had not u 
= ns 373 ceived what was formerly due; no more than a man wou 
Co. 65. Pen- ſtate accounts with his ſteward, and diſcharge him on thy 
nan's caſe. accounts of this year, before he had received what was pre 
* 44: 1 cedent ; the very continuing in the ſame ſtate, and a mar 
1d. "py t. - behaving ſo well as to account for the money due this yen 
al. contra. is a preſumption that he hath done the ſame thing former} 
(TP. 413.) or elſe a man would not now have ſuffered it; + if this 2. 
2 Leon. ro, quittance be under hand and ſeal, it may be pleaded, and iti 
„ Golf. 80 81. ſuch evidence as nothing can be proved to the contrary, f 
ID og ah 5 this is evidence by ſpecialty, and any deceit or miſtake i 
h former payments is but matter in Pais, and therefore nee 
of ſo high a nature as the deed; and in giving evident! 
every thing muſt be contradicted by a matter of the ſang 
| notoriety, as that whereby it is proved. Sed qu.“ non 
1 Mod. 118. payment being a negative? e 
G. L. E. 282. Eviction, expulſion, and any ſuſpenſion of rent, is good e oſt 
dence upon nil debet, as that amounts to diſcharge and ff 
ſify in the caſe of complaint; for in ſuch caſe there was H 
any pernancy of the profits whereby I could become deb iel 
to him in reverſion, and ſo the act in Pars is diſcharget 
which goes of neceſſity to the creating of this- debt. Nen 
ſhould be obſerved that ſome have held it ought to be pleaded. 
1 Inſt. 148.a. If the leſſor enter into part, the whole rent is ſuſpende 
urn Er. as the leſſor cannot apportion it by a wrongful act of 
tinguiſhment, own; for if the party himſelf, by his wrong, doth hindgggeou 
398. himſelf from the benefit of his own entire contract, tl 
jury ought not to divide it in his favour, as poſlibly e 
leſſee would not have contracted for one part without hp 
other. | | ne t 
G. L. E. 283. If a ſtranger * evict the leſſee of part of the land, M 
This muft rent muſt be apportioned ; for though part be taken ae h. 
mean having yet as ſome part remains, there is a part of the conſiderati_ ol 
atone money remaining due to the leſſor, for otherwiſe the ad 
law in the ſtranger's recovery would do wrong to the le q 
Sed qu, as to this caſe of eviction by a ſtranger? If the fru 
+ had legal title, why ſhould eviftion by him differ from * 
(P. 414.) 1 
tion by the leſſor ? If the ſtranger had not title, awhy ſbou 7 


rec 


* 


— 
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12 : injure the 22 ? Beſides, the recovery might be by 
7 win, or the effect of negligence in the leſſee. | 
10 ey If a demiſe be pleaded, a leaſe upon condition is good G. L. F. 283. 
mat Mhidence to maintain the declaration, becauſe a leaſe upon Tri. per. Pais, 


ondition, is a leaſe which maintains the truth of the decla- 363. 

tion, quod cum 1. S. dimiſiſſet. | 

In debt for rent upon a leaſe, and gil debet pleaded, ne 2 Rol. Ab. 677. 
wues ſeiſe de la terre may be given in evidence; for if the | 
for doth keep poſſeſſion againſt the lefſee, ſo that he can- 

at enter, in as much as this action ariſes, not on the con- 

ict only, but on the pernancy of the profits in purſuance 

{ that contract, there is not any rent due, conſequently 

us is evidence that there 1s not any debt, and therefore it 


his Moves the iſſue. | Ds, | 
\nditi But if the leſſor waives the poſſeſſion, though the leſſee 1 Rol. Ab. 605. 
ry, Mer enters, yet an action of debt lies for the rent; for 
Lake i hough the leſſee did not enter and take the profits, yet 


dee he might have entered and have taken them, he can- 


ore n | 
vidend t make his own fault and laches any part of his defence. 
1e l. 7 de ante. | 


But on the plea of riens arrere, or levy per diſtreſs, ne 2 Rol. Ab. 697. 
ques ſeiſe de la terre is not good evidence, for when a man Tri. per Pais, 
vſts that there is nothing behind of the rent, or that it is 112. 

tady levied by diſtreſs, it ſuppoſes that he has the poſſeſ- 

was n of that, for which he has already paid the rent, or for 


> debt ich the rent is already levied. | | 

charge In debt for the arrears of an account upon nil debet, the g el. Ab. 8 
ebt. endant may give in evidence that + there was not any 9 H. 5. z. b. 4 
d-d, Ih account, for if there were no ſuch account, there (T P. 415) 
ſpende ud not be any arrears of it, in which caſe the defendant | 
A of ſes not owe any thing to the plaintiff as arrears upon an | 
h hindegcount. | | 

act, MWDedt for rent on a leaſe : the evidence to prove the leaſe G. L. E. 284. 


„ that the plaintiff leaſed the houſe to the defendant at e Hill. All. 
hout ent, but no time mentioned, and it was agreed at the : 

ne time that the leflee was not to leave it without half a 

ar's warning: the action lies; for when the rent is pay- 

en ame half yearly, and the leſſor permits him to continue any 

rderatidft of the half year, it is an indication of his will that he 

uld continue the whole half year; and the like law as 
he leſ a quarter's notice, if the rent be payable quarterly. - 
Where a man ſhews payment, he falſifies the declaration, G. L. E. 28s. 
um ch is proper upon the general iſſue ; but where he ſhews 

fleaſe, he confeſſes and avoids the debt; he admits the 

recry | contract 


G. L. E. 285. 
Cro. El. 223. 
» Tri. per 
Pais, 415, &c. 


(JP. 16.) 


Cro. El. 22z. 


G. L. E. 286. 
Tri. per Pais, 
420. | 

12 H. 8. 1. 


Sal. 565. 


1 Mod. 116. 
3 Keb. zos. 


purſuit he falſiſies the declaration, for it is plain he 0 


(42.417) 


the 


THE LAW OF EVIDENCE. ss. 
contract and the pernancy of the profits in purſuance 
the agreement, but inſiſts on a counter- agreement. 
Upon mil debet pleaded, it was doubted whether a de 
fendant might give in evidence that his leſſor was boundh 
covenant to repair the houſe, and that the leſſee expende 
the rent in neceſſary reparations; two judges againſt on 
held, that this was a good diſcharge of the tenant, becay 
it is very convenient that the law ſhould look upon this ; 
a 8 and not put the leſſee to ſue his covenant, fo 
ouſe might tumble down before the tenant could ha 
the effect of his ſuit; but the judges differed upon anoth 
point, viz. Whether the expenditure for reparations ſhouk 
be pleaded, or given in f evidence? The latter ſeems to 
the beſt opinion, becauſe, as it is a diſcharge, it amounts 
payment, and then it is good evidence, on ail debet ; fort 
the rent be paid, it is not a debt; but, ſhould it be plead 
ed, it is the plea of a collateral agreement, in ſatisfaftim 
the debt, and no ſuch agreement can be proved ; for thou 
there was an agreement that the leſſor ſhould repair, ye 
there was not any agreement that the leſſee ſhould expen 
his rent on ſuch reparations. 

For the laſt reaſon, I concei ve that expenditure in repairs 1 
not any anſaver to the plaintiff*s action, whether on the genen 
i ue, or upon a ſpecial plea. Vide infra. 

Upon nil debet, payment is good evidence to diſcharge th 
debt, for the iſſue is in the preſent tenſe, whether there 
a debt or not at that inſtant when the iſſue was taken, : 
there is not any debt where it is paid. 

But on nil debet, a releaſe cannot be given in evidence, ft 
though a debt when it is releaſed is no more than when 
was paid, yet when it is diſcharged by releaſe under 
and ſeal, it muſt be pleaded and ſhewn to the court, that 
may appear to the court to be diſcharged with thoſe 3 
words and ſolemnities that the law requires to make a leg 
contract; for verbal contracts in ſuch caſes are not ful 
cient, becauſe they are nuda pada, which do not create 4 
obligations. | ng 

Nil debet is a plea in debt for an eſcape ; for the commi 
ment 1s only inducement. | | 

In an action of eſcape, and nil debet pleaded, freſh pul 
ſuit may be given in evidence, for by proof of the it 


nor let the priſoner go at large by his (the defendant's) pf 
miſſion, and the very giſt of the + declaration is quod 5e 
miſit le priſoner ire ad largum. p 
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from the leſor, to apply the rent in repairs ? 


THE LAW OF EVIDENCE. 


8. Is | 
On nil debet, the retainer of the ſame ſum by verbal 
ereement was given in evidence, and allowed to be good, 
x this amounts to a payment, but when the leaſe is by deed, 
cannot be pleaded without -deed. Sed gu. if it cannot be 
wen in evidence as pa on nil debet ® * | 

' Suppoſe debt for rent, and the defence is expence in re- 
aration, it muſt be pleaded as a counter-agreement, in 
nisfaction of the debt, and if the leaſe be by deed, the 
tefendant muſt plead this counter- agreement by deed, elſe 
wn ſolvitur eo ligamine quo ligatur. I conceive this mu 
nan where there was an actual agreement that the leſſee 
ould expend ſo much of the rent in repairs, as ſhould be 
weſſary. Vide ſupra. Et qu. if this is not payment * Or, 
if a ſett-off might not be pleaded ? 

But it may be objected, that ſince two debts of equal 
ue, in two ſeveral perſons, are not ſatisfaction to each 
ther without agreement, which muſt be pleaded, why 


G. L. E. 287. 


Goldſ. 80. 
1 Rol. Ab. 
605. 


G. L. E. 289. 
Objection. 


hould there be any recouper, or balance of demands in 


this caſe ? Fee, 

It is true, the two debts of equal value, are not a ſatiſ- 
tion to each other, and the reaſon is, becauſe nothing 
an come in proof, but the truth of the matter alledged. 

When one debt is alledged in the declaration, you ſhall 


not encounter it with the proof of another, to which no 


nan can come prepared; for if one debt were to balance 
mother in this manner, all the tranſactions during the whole 
fe time of the parties, muſt be run over in every ſingle 
action, which + would make ſuits infinite; but it is not 


mreaſonable to balance demands ariſing on the ſame con- 


tra, and in the /ame action; for the law, to avoid circuity 
of actions, conſiders the whole matter of the ſame demand, 
and doth not take it in part, to break it into ſeveral actions, 
for that is contrary to the office of a judge, which is to 
determine, and not to multiply controverſies; and there- 
re if a diſſeiſor diſburſes money in repairs, to have a rent 
charge iſſuing out of the land, it ſhall be recovered in da- 
mage *, for the law balances the damages on view of the 
whole matter, and not on a partial conſideration of the 
damage merely belonging to the diſſeiſin, for that would 
create another action, and ſo in this caſe, the law conſiders 
the money expended in repairs, as paid to the leſſor. Qu. 
a before, if the money muſt not be expended by virtue of the 

r agreement with the leſſee, which amounts to a licence 


Where 


Anf. oe, 


- 


G. L. E. 287. 
f 


(#P.418.) 
u. A fett- 
off ſince the 
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eſtate without 


* 
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- 


THE LAW OF EVIDENCE. FEss, 1, 


Raym. 487. Where a matter may be intended different ways on the 
Rep. 489. allegation, ſo as to make or not make a right in the plain. 
tiff, ſuch allegation is not good; but if it is neceſſary that 
The: evidence ſhould ſettle the dende there the matter ſhall 
be intended for the plaintiff, if found for him; as if in 
debt for rent the plaintiff ſets forth that 4. was poſſeſſed of 
lands for ninety-nine years, who demiſed the premiſes to 
the defendant for twenty-one years, and then A. granted 
the reverſion to the plaintiff, and ſo for rent in arrear he 
brought his action; now this upon the allegation may be 
intended an ineffeQual or inefficacious grant of the rever. 
ſion, becauſe he has not ſhewn any attornment, yet if the 
CAP. 419.) + defendant pleads ui debet, if it be found for the plaintif, 
there, what was before doubtful on the words of the declz- 
ration, mult be aſcertained, for if there was not an effec- 
tual grant proved, there could not be any debt due to the 
plaintiff; an effectual grant muſt therefore be ſuppoſed to 
have been proved, otherwiſe there could not be a debt, and 
ſo the word conce//it, that before ſtood indifferent, muſt be 
intended a grant made effectual by attornment, and not in- 
effectual or inethcacious grant; for the jury muſt not be 
intended to give a falſe verdict, and ſuch conſtruction 
cannot be made of the allegation, as muſt neceſſarily fallify 
the verdict. 
G. L. E. 289. In debt for not ſetting out tithes, nil debet is the general 
iſſue to bring the matter in queſtion. 
5 Com. Dig. In general, where the action of debt is not founded upon 
222. a bond, or other deed, the plea is good, in all one, where 
| nothing | is duc at the time of the action. 


; (. 420.) + BY” OF THE GENERAL ISSUE IN Cap 


PROCEEDINGS. 
/ a.) Of the Plea of Not Guilty. 
L. Hawk. B. 2. HE form of the general iſſue is, in capital caſes, 
. 38. 2 V. $65. “% That he (the priſoner) is not in any wiſe guilty 


ce thereof, and of this, for good and ill, he puts himſelf 

« upon the country.“ 

« Thid. The general iſſue is pleadable in capital caſes, together 
with any other plea in bar, or abatement, which is not re- 
pugnant to it, and it may alſo be pleaded even after ſuch 

® This furely plea found againſt a defendant *. 


does not mean 


after the 288 iſſue pleaded. V. Hawk. B. 2. c. 23. f. as. & 137. o 
f e 


58. . | THE LAW OF EVIDENCE. 


The plea of the general iſſue in criminal proceedings puts 
i the merits in iſſue, contrary to what it doth in civil 
noceedings. As for inſtance, /on aſſault demeſne may be 


* e pai Sacha general iſſue upon an indictment, 2 To f. 44 : 
if in but not in an action. 


If an indictment be for felony at one day, and the evi- a tack. p. C. 
lence be of felony at another day, yet the jury may find 438. 
generally againſt the priſoner ; for the queſtion is not when * Pak. 288. 


1 2 Hal. P. 
the fact was done, but whether it was done or not; and the 7 * 


1 ury ſworn ad veritatem dicendam, mult find the fact, which, 3 Inft. 230. 
7 i d deſ he ſ. iſh 1 Hal. P. C. 
over. Irbenſoever it was done, deſerves the ſame puniſhment. 35 
the But if the jury give a general verdict, where the felony &. L. E. 268. 
ntis Jo proved at another day than # that laid in the indictment, 1Hal. P. C. 36r., - 
W's, there the party * may falſify, for ſo far as. any record is ah once 
. nconcluſive and undeterminate, ſo far you may falſify, for ( + P. 41 ) 
| the aereby you do not falſify the determinations of the law, RR 
) the alli ns be £ 4 and * This muſt + 
d to which in all laws ought to be ſacred and inviolable. not þ 5 under 

| 1 | ood the party 
| v the inditment, but his feoffee or leſſee, who might otherwiſe be 5 ri 
ſt be jued in reſpect to the operation of the forfeiture. | | 
t in- | Es ales, | 
t be Now if a felony is alledged at ſuch a day, and found to G. L. E. 268. 
ton Mite done, it does not follow that it was done at the day; for 
allify Ii done at another day, yet the verdict and determination 


of the law ought to be perfectly the fame ; ſo that the time 
rhen the felony was done is not determined and adjuſted ; 
ind, as to that, the record is inconcluſive, and fo far a man 
b at liberty to make his proofs, becauſe the right owner 
hereby preſerves his own property, and doth not invalidate 
the determination of the law, for what now comes into 
proof was before undetermined ; but if the time when the 
act was committed were found by the jury, all perſons are 
concluded, and a forfeiture muſt relate thereto. _ 
If the indictment lays the felony at one place, and the evi- 1 Salk. 288. 
dence proves the fact done at another place in the ſame county, 2 Hal. P. C. 
this will maintain the indictment; for all criminal matters 180, 291. 


AL 


vere anciently tried in their proper let, as all focal actions 
zuilty were in the county courts; but tranſitory actions, where 
mſelf N time, or place, is not material to the eſſence of the contract, 

or injury, are triable any where. In ſuch caſes, the party 
ether I vas ſuppoſed to have goods within the juriſdiction whereby 
t re- ¶ be might be ſummoned. 


As to criminal proceedings, all commiſſions of Oyer and G. L. E. 269. 
Terminer are made aſter the policy of the old law, accord 
ng to the ancient juriſdiction + of the Jeet, and therefore (7 P. 422.) | 


courts. 


Fd 


* 


— * 


THE LAW OF EVIDENCE. ss. 1, 


- Unleſs ena- courts conſtituted by ſuch commiſſions, cannot try any 


ou 8 wee thing where the fact ariſes out of the county, (wide the By 
A jy 3 | es but may try all facts within the /ame Mg for 
hath been the place is but an immaterial circumſtance. 

done in ſome _ 

caſes of high- 


weafon, Ke. Ag time and place are 1 circumſtances, ſo are 
. C. 185. "alſo the in/iruments wherewith the felony is committed; and 
9 Co. 67. b. therefore, if the indictment be for killing with a dagger, 


« Luſt. 319. and the evidence prove a killing with a ſword, rapier, hook, 
hatchet, dill, or any like weapon, with which a wound may 
be made; ſo if the indiẽtment be for killing with one ſort 
of poiſon, and the evidence proves a killing with another 
fort of poiſon, ſuch evidence maintains the indictment, be. 
cauſe the proof of the inſtrument wherewith the fact is 
done, 1s not abſolutely neceſfary to the proof of the fac 
itſelf. 

Co. Lit. a83. a. On an indictment for murder, ſelf-defence ought to be 
given in evidence, and not pleaded, becauſe nothing can juſ- 
tify one private man's killing another. 

2 Inſt. 319. But if a man be indicted for poiſoning, and the proof be 

2 Hal. . C. of /abbing, this evidence doth not maintain the indictment, 

ay a., becauſe the proof is of a diſtinct and different fact, and a 

9 Co. 6 diſtinct and different ſort of death: for the death that ariſes 
from outward violence, cannot be intended to be the ſame, 
with that which arifes from an inward application; as a 
murder or homicide occaſioned by an inſtrument, and death 
occaſioned by poiſon, are of different kinds, and if the in- 
dictment ſtates one kind, and the proof is of another kind, 
the fact proved is different from what is alledged; in other 

(1P.423- ) words, it does not ſupport the indictment, + &c, Facts dif- 
| fer where the actions differ, as the af? of adminiſtering poiſon, 
and the act of ſtabbing, are plainly diſtinct actions in the ac- 
tor; but the act of adminiſtering poiſon is the ſame, whether 
the party gave henbane or arſenic ; ſo that the act of firiking 
is the en whether with a ſword or watts a dagger, and ſo 
theſe are not diſtinct facts. 

2 Hal. P. c. Indictment that A. gave the mortal e that B. C. and 

2 Hank C. D. were preſentss & abbettantes, and the evidence is that B. 

229. gave the mortal blow, and that 4. C. and D. were pre- 

Pload 98.100. ſentes & abbettantes, this maintains the indictment; for 

9 9. 67. d. when all are preſent, they are all murderers, equally the 

*. fame as if they themſelves had actually ftruck ; ſo all are 

3 Mod. 321. reckoned to have ſtruck, and he that actually gave the blow, 

Hal. P.C.252 is but the inſtrument to the reſt. e 1 
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188. 1. THE LAW. OF EVIDENCE. 


But if two perſons are indifted as pr: 
dence proves one aceefarys he muſt be diſcharged upon the 
indictment, becauſe 


pals, and the evi- G. L. k. 251. 


* 


is not proved to have done the fact, 


which is the crime laid in the indictment, but to have abet- 
ted the doing of itz: and this diſtinction was firſt taken, 
when the intent to murder was not adjudged to be murder, 


28 it had formerly been held, unleſs the act actually fol- 


lowed, for anciently the intent to murder made the crime, 


2s it doth this day in treaſon, where there cannot be any ac- 

ceſſaries. 25 5 | 
Formerly, if a woman was indicted for killing her baſ- 

tard-child, the evidence required: was, that ſhe actually 


Hale's P. C. 
8vo. 265. 


killed it, otherwiſe the murder was not poſitively proved, 
ſor the child being dead, was not poſitive evidence that the 


mother killed it; as in matters of life they required ſuch 
evidence of the fact being committed, that the contrary 
could not be ſuppoſed; whereas in this caſe, the child 
might have been ſtill- born; but becauſe mothers, to cover 


their ſhame, uſed to kill their baſtard children, now by the 
ac. 1. cap. 27. the very endeavouring to conceal the death 


2 
of the baſtard-child, is evidence of murder, unleſs ſhe can 
contradict it by proof, and prove at leaſt by one witneſs, that 
the child was ſtill- born. VV 11 

If a man be indicted on the ſtatute of ſtabbing, 1 Fac. 
1. c. 8. and the evidence is, that the dead perſon ſtruck 
firſt, whereby he is out of the ſtatute, yet this will maintain 
a general indictment for man-/laughter, as this is an- indict- 
ment at common law, as well as by the ſtatute, and though 
the priſoner proves himſelf out of the ſtatute, yet he is not 
out of the charge in the indictment. 15 

If upon an indictment for murder, it be proved that 
words aroſe upon a provocation, and there is proof of the 
fact without the circumſtances of malice alledged in the in- 
dictment, the jury may find him guilty of man-/laughter, 
which is alledged in the indictment, without the aggrava- 
tion of malice, which makes it murder. 

Indictment for murder ex malitia precogitata, and the 
evidence is of killing without provocation; the killing an 
officer; or that the party was committing an unlawful act, 
and that death enſued to ſomebody, upon that action; if 
the at was deliberate, and-tended to the perſonal hurt of 


* 


my one, this is proof of murder, for in theſe caſes, the 


aw implies Ho circumſtance of malice ; this implication of 
law, 1s for 


Vor. I. 5 


(A240 


4 


2 


A J | F 
mn 


1 Hawk. PG. . A 


he Re : 
Hal. P. . | 
8vo. 266. 


Vide 9 Co. 
67. b. 5 


Hal. P. C. 8 vo. 
266, 267. 1 


e defence of its officers and of mankind ; for 


THE "LAW OF EVIDENCE: B88. 1, 


all malice is a ſecret quality of the mind, anch it is the fact 
asg ) only appears, + and is able to be brought to proof, and it is 
from the circumſtance of fact that a man muſt collect the 
offence of the on ; now ry my man kttls another, that 
is. prima facie ſo 1ll-natured and bloody an action, that it is 
8 be malicious, and therefore the offender, to 
cover himſelf from the ſuppoſition that the law has made 
in tenderneſs to mankind, muſt ſhew' ſome provscation, or 
ſome accident in excuſe of the fact; and if he cannot thus 
mollify or excuſe the action, the ſuppoltion of law remains, 

and he ought to be puniſhed: with death. 0 
2 L. Hawk. To the very great honour of our lain in caſes of hife, 
602. , no evidence is to be ee againſt a priſoner but in his . 


ſence. 
2 ide infra, W hat evidence maintains an ee 


| 1p g26 N tl b 7 Of the Number sf Wittieſſs required. 
Nauk. =o 7 Y the common low no certain; number of wide was 


92. P required upon the abe, or trial of yy: crime 
Id. 363. $ 129. Whatever: | 
Id.363.Y 130. By. 1 Edw. G6. c. 12. no NY g- than be had "RY any 
: +. treaſon, unleſs the offender ſhall be accuſed by two witneſſes, 
or ſhall'voluntarily confeſs his guiſt. 
Id. 364.  Byg & 6 Ede. 6. c. 11. no proceeds ings hall be had for 
an I not concerning the coin, &c. unleſs the of- 
fender be thereof accuſed by two lawful accuſers in perſon, 
upon his arraignment; unleſs he n, without violence, 
confeſs the ſame. 
Ibid. 602.F2. Theſe itatutes are not repeated by 1 I & 2 Phil. & Mary, 
7 c. 10, 11. which req vire that all trials of treaſon ſhould be 
according to the * law. 
Id. 603. In high treaſons, not concerning the coin, therefore, two 
5  witnefles to the overt act, or one witneſs to one, and ano- 
ther witneſs to an overt act of tlie ſame kind of treaſon, 
or to a material circumſtance to ye! it, were always re- 
” _ quired. 
Ibid. | And now by 7 Will. 3. c. 3. no perſon ſhall be indicted, 
5 tried, or attainted of high treaſon, whereby corruption of 
blood enſues, or of the miſpriſion thereof, but upon the 
oaths of two lawful witneſſes, either both of them to the 
ſame overt- act, or one of them to one, and the other of 
them to another obertzu of the ſam treaſon, unleſs the 
| party: ſhall es confeſs the ſame i in open court. 
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+ One Witte to ae diſtin 1 8 5 treafon, nes ano-( 5. 4: 4%. 975 
ther to another diſtinct kind of treaſon, are not two ſuffi⸗ ab 4 
cient witneſſes within the meaning of the "4s 92. 5 


L 


A collateral fact not tending to che proof of the rated Ibid. Note in- 


may be 2 by one witneſs. margin. 
2 Bo. (P. 428.) 
+ of c. 1 Whether Confeſſions may be giver in Evideee Vide a I. 


Hawk 604. 


: HE defendaney confeſſion, becher taken beibie a Ibid. 
magiſtrate on examination, or made to private per- 
ſons in diſcourſe, has always been admiſſible againſt the 
party confeſſing, but not againſt others. But vide ſupra e. 
infra, cont, per flat. in caſes of high treaſon, where cor- 
rüption of blood enſues, and miſpriſion of fuck treaſon. | 

If the confeſſion be reduced te writing, the identity of Ibid. (N.) 1. 
it muſt be proved, before it can be read. 

Viva voce evidence cannot be hs of A confeſſion re- Ibid. 
duced to writing. | g | 

A confeſſion obtained by the flatteries of hope, or by the Ibid, ns 2. 

go pers of fear, is not admiſlible. 

t any fas which are diſcovered in conſequence of I did: 
eren an extorted confeſſion, may be given in evidence. 

As the ſubject of confeſſion is F* great importance, I ſhall 
ae e a little upon the ſame.—The reaſon why the iden- L. Hauk 2. 

eben idee muſt be proved at the trial, is, becauſe V. 604. (N.) 1. 
a 8 being the ſtrongeſt proof of guilt; requires - 
the higheſt authenticity. O. B. 1785. p. 861. and this | 
confeſſion muſt be proved to have been without menace DT rh 
undue terror. 2 Hale, 285. 

The human mind under the preſſure of calamity i is eaſily Ibid. (N. 2. 
ſeduced; and is liable, in the alarms of danger, to acknow- :-. 
ledge indiſcriminately, a falſchood, or a truth, as different = 
7 agitations may prevail. A confeſſion, therefore, whether (FP. * Js 
made upon an official examination, or in diſcourſe with 
pirate perſons, which is obtained from a defendant, either 

Ythe flattery of hope, or the impreſſion of fear, however vide , B. 
lightly the emotion may be implanted, is not admiſſible 1786. p. 3879. 
5 r for the l will not ſuffer a priſoner to be made the ; 
deluded i — his own conviction. But if any facts 2 
ariſe in conſequence of even ſuck. a confeſſion, they may „ 
be given in evidence; becauſe they muſt ever be immutably 3 
the ſame, whether the confeſſion Which diſcloſes them be O. B. 1706. 
ris oF — ; and d juſtice cannot ſuffer by _— admiſſion. P. 961. 


TE The 


| 1784. P. 420. 
Moſs's caſe. 
O. B. 

Feb. Seſſ. 
1781. 


2 L. Hawk. 
604. (N.) z. 


THE LAW OF EVIDENCE. - Ess. 1. 


The truth of theſe contingent facts, however, muſt be 
proved independently of, and not connected with, or ex- 
plained by the converſation or confeſſion from which they 
are derived. „„ no N ä 

An able crown lawyer hath favoured me with the follow- 
ing obſervation: _ = 155 5 
d The evidence of a confeſſion is not admiſſible, if ob- 
« tained under a promiſe of favour, or by threats, ſo as to 
« create either hope, or fear in the mind of the priſoner : 
« but it is with this exception, that although the con eſſion 
cc is not admiſſible, yet the facts ariſing out of the confeſ- 
« ſion are admitted: For example, 85 under promiſe of 


„ favour, confeſſes that he ſtole B. 's watch, and pawned it 


« with C. In conſequence of this confeſſion, application 
« is made to C. the pawnbroker, who is afterwards called 


t as a witneſs, and proves that he received the watch 


omg A foe: oo | 
No confeſſion of high treaſon, unleſs made in open court, 
purſuant to 7 Will. 3. + ( vide ſupra. ) is ſufficient to au- 


(FP. 430.) thoriſe a conviction. 


| But a confeſſion of * h treaſon 8 a magiſtrate 
| .Hawk. g | g1 
| 52 8. o_ upon examination, purſuant to the ſiatutes of Edward the 


Ibid. (N.) 3. 


Id. 624. § 5. 


Sixth, (vide ſupra. ) may be given in evidence on the trial 
by two witneſſes, for any other purpoſe than to prove the 
overt- acts laid in the indictment. e 

The confeſſion in open court required by 7 Will. 3. (Vide 


ſupra. ) is determined to mean upon the arraignment of the 


A confeſſion muſt be taken together, and not by 
parcels. 5 . 


(FP. 431.) 1 (4.) Of Depoſition. 


AI. Hank. 60s. HE examination of an informer, taken on oath in 


purſuance of the ſtatutes of Philip & Mary, and ſub- 


| ſcribed by him, may be given in evidence, on proof of its 


juſtices have ſtrenuouſly contended againſt the right. 


identity, and that the deponent is dead, ſick, unable to 


— 


travel, or kept out of the way by the procurement of the 
priſoner. Lape ron gs Se © 
This ſhews the propriety and juſtice O permitting a pri- 


ſoner by himſelf, or counſel to croſs- examine any witneſs 


produced againſt him, before the magiſtrate, though ſome 


A pre- 


— 6— * FF TY * 


122 


elner 


9 a 1 1 


fore a different kind of juriſdiction, to that which is to in 
the cauſe, cannot be read in evidence. 


N F ; i 


A det may be ſeen in L. Hawk. of ſuch an exami- 2 L. Has k. 
nation being read, oy evidence that the examinant had 5. (N.) 
been ſpirited away, though it did not appear to have been f 
done by the priſoner, or by his procurement. 

In petit treaſons theſe depoſitions are not ſufficient to con- wid. 
vict, if the examinant be living, although he is unable to 


travel, pr kept away by the progurement of the priſoner. 


Oath that the proſecutor has vainly endeavoured to pro- Id. 605. 97. 
ag the examinant, is not ſufficient to authorize the ready | 
of the examinations. | 
epoſitions taken ſuper viſum corporis, cannot be read i in [d. '$ 8. 
evidence on an appeal for the ſame death. 
(#2.433. ) | 


+ ( e. Under what 8 Depoſitions boy's V.E. Hank « 
formerly admitted to be read in Evidence. V. 605. 1. 9. 


XAMIN ATIONS may be read in favour of a — Ibid. 
to ſnew a variance between ſuch examinations, and | 
the evidence given viva voce. 
Where a witneſs at. one trial varies from his own evi- Id. 4 
dence at another, ſuch variance may be given in evidence, 


to invalidate his teſtimony at the ſecond trial. „ 
Qiere, if examinations taken before magiſtrates, upon v. Ibid. . 10. = 
any other offence than treaſon or felany, can be read in evi- 


dence on the trials? Es 
The written information of a witneſs, joined to acdites ma £2 
witneſs viva voce, are not two legal witneſſes in high-trea» 
ſon with 7 Vill. 3. 
Quere, if the evidence of a witneſs on one trial can, on v. Id. ſ. 12. 


the death of ſuch witneſs, be made uſe of againſt 2 defen- | 


dant on another trial? | 
I ſhould ſuppoſe not, becauſe the party has not the bene- 
ſit of a croſs-examination. 
ofitions taken in a ſuit of a different nature, 22 be- Ibid. 6. 1 4-1 


(r. 4330 3 
4 . f | . . 3 5 . 5 - ies. 
+ (&) Of hearſay Evidence in Criminal Proceedenges Han E. 


ment or illuſtration to what is properly evidence. 
But what the priſoner has been heard ſay, uy we given Ibid. 607. 


Hees can only be made uſe of by way of induce- 1 Ibid. f. 1. 


: in evidence againſt him. | 


What 


EY THE Law or EVIDENCE. ss. 1. 
r What A; a has been heard to ſay may be given in 


Hawk. 607. evidence, either to W or confirm the teſtimony he 
ves in court. 


Ibid. (N). And the priſoner may give in * FL hae he has been 
heard to ſay, from the mouths of the witneſſes produced 


E 
. 
oa» 
* 
4 gal o 
#8 4 4 * - 
*- 7 . N 5 
* * 4 — 
2 * 


(F434) 7 0 &) ov Similitude f Hands. 


11 IMILITUDE of hands is not legal evidence in any eri- 
1 minal caſe. | 
Ibid. (N.) Papers in · the priſoner's hand writing, 5 found in his 

1 my be 1 in evidence . 88 him. 


| (+P.435. ) +(b.) Whether Huſband and Wife can be 3 * 


K e each other. 
3 L. Hack. IHE cannot give evidence For one another in any 
607. f. 16. caſe, and regularly the one ſhall not be admitted to 
gie evidence againſt the other; nor ſhall the examinations 
& | of the one be read againſt the other. 
V. Idem. In caſes of evident neceſſity, there may de exceptions to 


E. Gal. r eee r | 


V. Id. 608. Quere, whether huſband and with may not be admitted to 
I.) dive evidence in high treaſon, againſt each other. 
Ibid. (N.) Where a huſband or wife may be collaterally affected by 
* giving evidence - againſt En, N teſtimony ſhall 
waived. | 7 


3 | . What other Perſons are not excuſed bein Wit- 
(42.436) + 5 wer ka fm 8 | 


E aL Hawk, 


| 10 her degree of kindred or affection than man 
Sog. (N.) and wife will excuſe a perſon from being a witneſs. 
| Id. 608. f. 17. A judge or juror may be a witneſs; but they ſhould not 
3 afterwards be concerned in the cauſe. 
I. f. 18s. An accomplice who hath confeſſed himſelf guilty of the 
N crime, if not indicted, may be a witneſs on the trial of his 
confederates. | 


Idem. 608, - Accomplices indicted, are good: nen for the King, un- 
60g. | T convicted. 
44 bog (N. Fut the a day of a an accomplice 1s not - 


1 


fulficient to convict a priſoner. 


ay 


to 


7 


Ot 


le 


* 


It 


Ess. 1. 
It is in the diſc 


THE LAW or BvipExcx. 
ion of the judge either to receive the 


evidence of an accomplice firſt, or to poſtpone it until ſome 


| fair and unpolluted evidence he given. But oy Judges dif- 


fer in their practice upon this point. 
+ 6.) Of other Matters reſpefing Witneſſes. 


dence is given, may be ſworn as a witneſs for others. 


| A Defendant in an information, againſt whom no evi- 


conviction, and 2 fortiori, an attainder of treaſon, 


felony, piracy, præmunire, perjury, forgery on 5 Eliz. at- 


2 1. Hawk. 
609. (N.) 


(r. 4370 


1d. f. hc 


taint, conſpiracy, or any crime for which an infamous . 


niſhment is inflicted, is a good cauſe of exception agaznl 
witneſs while it continues in force. 
One attainted of any forgery cannot be a witneſs. _ 
But it is the infamy of the crime, and not any particular 


ſpecies of puniſhment, which deſtroys the competency. 


No ſuch conviction of judgment can be made uſe of to 
this purpoſe, unleſs the record be actually produced in court. 
A witneſs ſhall not be aſked any queſtion, the anſwer to 


which might accuſe him of a crime. 


The credit of a witneſs is only to be impeached by general 
accounts of his character and reputation. 

Witneſſes are not permitted to give. evidence of their own 
infamy or turpitude. 

Outlawry in a perſonal action is not a good exception to a 
witneſs. 


A perſon convicted of felony, and admitted to clever; is 


thereby re-enabled to be a witneſs. 


+ A pardon of treaſon or felony reſtores the object of it 


to his credit. 


were, if a pardon will not remove diſability in all caſes, 


where the diſability. is on I a conſequence of the e | 


and not an expreſs part of the judgment. 

A conviction of perjury doth not diſable a man from 
making an USA} in relation to the irregularity of a judg- 
ment. Sed gu. ? 

It is a good exception to a witneſs that he is either to be 


_ 2 gainer or hoſer by the event of the cauſe, whether ſuch ad- 


vantage be direct and immediate, or con wh a only. 
Ball for a defendant cannot be evidence or him Ow 


conſent. 


The borrower of mone 
a competent witneſs *till 


has repaid the money. * 
k. p. 533. f 20 


A man 


upon an uſurious contract is not 


Ibid. 


Id. 609. f. 20. 
W 


N) 


Ibid. 


2 L. Hawk. 
610. f. 22 


Ibid. 


Id. 61 0. ſ. 23. 


Ibid. f. a4 


Ibid. (N.) 


Id. 609. ſ. 20. 


Id. 610. . ate ; 0 


(4P.438.) 


1 
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THE LAW OF EVIDENCE. #55. 1. 


2 L. Hawk. A man who has been fraudulently deluded to ſign a note, 
610, 611. is not a competent witneſs on an information for the cheat. 
14 iii.. A perſon whole property may be prejudiced by a forgery, 
| is no evidence to prove it. a os | 

Id. 611. f. 24 He againſt whom a verdict is given cannot be a witneſs 


to prove perjury in the evidence. Sed qu. if he has ſatisfied 


the judgment. | 
Id. 6:1. (N.) A perſon whoſe ſignature is forged may be made a compe- 


N tent witneſs to prove the forgery, by being releaſed from the 
; payment. | f | 
Ibid. And if the liability to pay be not immediate, or apparent 


(FP 439.) on the face of the + inſtrument forged, the perſon whoſe 
(name is forged, is competent to prove the forgery. 
- 2 Hawk. Yet if ſuch a perſon upon the voir dire, conceive 
Notes in mar- Bimſelf liable to pay, it is a good objection to his 
3 gin. competency. 8 Pr 
| Ibid. In an indictment for affault and battery, the party injured 
| is competent to prove the offence, notwithſtanding he may 
alſo bring his action for it. | 
Id. 611. f. as. It is not any objection to a witneſs that he hath mainte- 
nance from the King; for every one may maintain his own 
| witneſſes. | 
| Ibid. Nor is it an objection 20 the competency of a witneſs, that 
be hath received a reward for having made a diſcovery of 
; the crime to be proved againſt the priſoner. 
5 A promiſe of a pardon or other reward, on condition of 
giving evidence, will not deſtroy the competency of a witneſs, 
unleſs it appears that he has contracted to go beyond the 
truth in conſequence of it. Sed qu.“ It muſt at leaſt go 
very much to his credit. Do” 
Id. 612. An wnbeliever was anciently thought incompetent to take 
| an oath ; but now any perſon may be admitted to give evi- 
dence, unleſs it appear that he hath not any idea of God and 
religion. I - = 
Ibid. (N.) 6. A Gentco has been admitted to be ſworn according to the 


ceremonies of his religion in a civil cauſe. 


ML 4 Mahsomedan has been ſworn on the Koran. 
Ibid. | Jews are conſtantly admitted in all all cauſes to ſwear 


upon the Old Teſtament; and according to the true cere- 

| ( +P. 4 40.) mony, with their heads covered. : — 

21. tak A Covenanter is admitted to take an oath under the cere- 
612. (N)6. mony F Holding up his hand. | 


+ Pig. By 7 & 8 Will. 3. c. 34. the affirmation of a' Quaker . 


is not admiſſible in a criminal caſe. 


A Quaker 


/ 


188. Is THE LAW OF EVIDENCE, 


A Quaker cannot be witneſs in an appeal, nor can his Caſtell, Vid.e. 


affirmation be read on a motion for an information for a Bambeid ge, 
miſdemeanor. 8 


Rex v. Wych, T. 48. 2. Stra. 872. 

Nor on a motion for an attachment, unleſs by Rex v. Bell, 
conſent. F 
But if defendant is a Quaker, his affirmation may be Aw 200. 
read to exculpate himſelf; but a Quaker's collateral evidence qj rd — pq 


in exculpation of a third perſon, when the Quaker is not G. z. 


charged, ſhall not be read. 2 Burr, 1115, 
And if a rule is made to anſwer the matters in his alt- Oliver v. La- 
mation, it ſhall be diſcharged. r 33 hg 8. 


A Quaker's affirmation is good to prove the adde of 2 Rex v. Th 
. 1 
rule to ſhew cauſe why an appointment of overſeers ſhould ner, H. 18 G. 
not be quaſhed, for it is not a criminal proſecution, though 2. Stra. 1419. 
on the crown ſide, and the rule in the King's name. 
Want of diſcretion is a good objection againſt the com- 2 L. Hank. 
petency of a witneſs. 612. ſ. 27, 


| But it has been lately decided, that where an infant ap- Ibid. ſ. 27. 


pears to have diſcretion, he may be ſworn, although be is (N.) 
within the age of ſeven years. | 
It is no exception to a A witneſs, that he is an alien, a vil Ibid. . 28. 
kin, or bondman. | 
A man deaf and dumb, with whom communication cant he 13 28. 
nude by means of figns, Or. has been admitted to give evi- Ions 
dence in a criminal caſe. | 
+ By the common law, the Sint for the King were ( TP. 441.) 
dways required to be upon oath in al! caſes, but witneſſes £ Hauk. 
for the defendant, except in an appeal, or in miſdemeanors, hs. 
were never ſworn. | 
But by 1 Ann. c. 9. witneſſes for the deferidute ſhall be Id. 613. 
ſworn, and give their evidence in ſuch manner as witnelles 
tor the crown do. . | 
A peer muſt be ſworn in a criminal caſe. Id. (N.) 5. 
It is not ſufficient for a witneſs to ſay he thinks or per- 14. 613. (N.) 
uades himſelf, for the court muſt give PE upon un- 8. Ve 
quivocal evidence. 7 
The court will indulge a priſoner by examining his wit- Ibid. 
eſſes apart. 
A priſoner cannot call witneſſes to diſprove what his own Thid. 
vitneſſes have ſworn. 
A witneſs cannot read his evidence, he may look at his Ibid. 
otes (taken at the time of the fact) to refreſh his memory. 
In miſdemeanors the defendant may, by the common 14, 61, f. zo. 
au, take out ſubpenas for his witneſſes, of courſe. | 


In 


THE LAW OF EVIDENCE. | B88, 1, 


2 L. Hawk. In capital caſes he hath no right, by the common lay, 
613. . 30. to o nas without a ſpecial order of the court. 
ibid. ut by 7 Vill. 3. c. 3. all perſons indicted for any b; gh 
i Fr treaſon, whereby any corruption of blood may enſue, Fa 
have the like proceſs, as is uſually granted to compel the 
; witneſſes againſt them. 
1d. 613, 614, Since 1 Ann. (vide flipra, } it ſeems that proceſs may be 
Be taken out againſt witneſſes, for the defendant in all caſe, 
whatſoever. ou. 
1d. 614. (N.). The court before whom the plea of not guilty is to be 
p. tried, may ifſue compulſory proceſs to bring the witneſſes, 
( 445+ ) + The uſual way 1s for the juſtices or coroner, on the 
Fr TRAN examination, to bind them over, &c. dene 
A witneſs in execution for debt, may be brought up to 


1 give evidence upon a habeas corpus. 


(FP. 443. ) + (J.) What Evidence maintains an Indictment. 


RE a perſon i is indicted upon a ffatute, and the 

a 1 evidence doth not bring the caſe within che ſtatute 
356. but yet proves the offence in the indictment, as it is an of 
fence at the common law, the defendant may be found 

guilty at common law, and the words contre formam flatu 

rejected as ſurpluſage. 

A priſoner cannot be found guilty as principal upon ei 

* dence, which dul . him to have been acceſſary befir 
the att. 

1d. 614. f. 32. The day laid is not material upon evidence: the deſen ent 
dant may be convicted on evidence of the fact at any othe 


> 


day, either before or after that which is laid. 
Ibid. But the offence muſt be proved to have happened befor ven 
the time when the indictment was preferred. nd th 
Ibid. f. 33 According to the evidence given, the jury may either 1 a 


find generally guilty, or they may find the particular tim 
when the f 40 was committed, &c. 

1 Where the time proved varies from that laid in the it 

| dictment or appeal, the jury may either find the defenda 

guilty generally, in which caſe a forfeiture ſhall relate ¶ pe of 

the time laid, till the verdict be falſified by the party in | 

tereſted (as it may be in this reſpect, though not as to Wan i 

(JP. 444.) point of the offence) + or they may ſpecially find him guiliMume 

on the day on which the fact is proved, whether before But 

after the day laid in the indictment or appeal, in whid 

caſe the forfeiture ſhall relate to the day ſo Ipecially fac 


. . Mis. J. THE LAW OF EVIDENCE. 


aw, WM The place wings. che offence is laid to be committed ir 2, L. Hauk. 


. arial, the leaſt variation in the evidence of it is fatal. 

5g But a place laid wn, for a venue is no e material upon 
(hall tridence. 2 

the MW Evidence muſt be given that the crime was committed i in 

the ſame county, as laid in the indictment. 

y de 1 conceive that where a horſe, c. is ſtolen in one coun- 
caſes iy, and found in the poſſeſſion of the priſoner i in another 
o be 


es, 
| the 


nd evidence of the property being in his poſſeſſion in that 
ounty, will maintain the indictment. 

After a crime hath been proved in the county FATE evi- 
ence may be given of facts in an:ther county. 

In treaſon where a levying of war is an overt-aF of the 
reaſon, and it is proved in the county laid by one witneſs, 


up to 


u another witneſs. 
But where the /evying of war is the treaſon for which the 


d theWarty is indicted, it muſt be proved in the counjy where it is 
atuteMi:id 

n ol The levying of war cannot at this day | be given in evidence 
founiſ an over tat, but only in the county in which it is laid, 
flatulWnleſs it tend to prove ſome other overt-a& that is laid. 


* For by 7 Will. 3. . 3+: 0 evidence mall be given of 5 
overt- act, not laid in the RG Eg 

No evidence ſhall be admitted i in high treaſon, but what 

immediately relevant to the overt- 


n * 


befa 


defer 
other of treaſon as is laid, ſhall be given. | 
But every thing incidental. to the overt- act laid, may be 


beforMiren in evidence; as where the treaſon is the King s death, 


eithet 


Te a liſt of the conſpirators may be given 1n evidence. 
T tinte 


8o alſo in compaſſing the King's death, and letters to that 

urpoſe, the purport of which only are laid, the particular 
rs tending to prove the overt- act may be read. 

Where ſeveral overt-acts of treaſon a are laid, proof of any 

e of them is ſufficient. 

Where an inſtrument ſcoundum tenorem ſequentem is ſet out 


the ut 
endant 
late tt 
rty iſt 


laid in the indict- 
ent; and no other evidence tending t to MR the ſame He- | 


nd the overt- act, a conſult and agreement for Yo afſination z 


615. ſ· 34. 
Ibid. 


Ibid. 


county, the offender may be indicted i in the latter county, 


2 L. k. 
Gig, * 


Ibid. 


dence of levying war in another county may be proved 


Ibid. 
Ibid. 


2. L. Hawk. 
I 


(#P.45,) 


Id. 615. 616. 
Ibid. 616. 


1 bid. 


TH 616. 


ſ. 35. 


Id. \. 36. 


to ti an indictment, any, the leaſt variance between the in- 
gui ument recired, and that given in evidence, is fatal. 
fore dl But where the ſubſtance only is ſet forth, it 18 ſufficient 7 if Ibid. 


vid ene of what is ſo ſet forth be proved. 


fount Evidence 


THE LAW OF EVIDENCE... ss. x 


L. Hawwk, Evidence that the defendant ſaid /o and ſo, is no evidence 
616. . 36. for the court muſt know the words to judge of their force 
7 ang effec. — ; 
Id. 616. f. 39. In homicide the inſtrumental cauſe of the death need not be 
pecifically proved. Evidence that the party died by t 
| fame kind of death as that laid js ſufficient. | 
Id. f. 38. Where a variance between the evidence and indictment ;# 
fatal as to the principal, it is equally fatal as to the acceſſar 
( TP.446.) + If ſeveral are indicted, and ſome charged as principals 
2 L. Hawk. and others as abettors, evidence that thoſe who are charger 
616. ſ. 39. as abettors did the fact, will maintain the indictment. 
| Ibid. f. 40. If one be indicted as acceſſary to two, and upon evidence 
= he appear to have been acceſſary to one of them only, yet h 
ſhall be found guilty, | 
Id. 618. . 41. If a perſon be indicted of murder, ex malitia precogitats 
and only malice implied by law be proved, yet he ſhall b 
found guilty. 2 
- | Ibid. - Where an indictment ſets forth the ſpecial matter fron 
| which the law implies malice, a variation in evidence as tt 
| the circumſtance is immaterial. „„ : 
Id. 618. f. 42. Violent preſumption from plain circumſtances, is in fon 
caſes taken for full proof, as where a man is ſtabbed in a 
houſe, and another runs out with a bloody knife in his hand 
and no one elſe is in the houſe at the time. 5 
Ibid. Probable preſumption may be of ſome weight; but a % 
| preſumption ought not to be regarded at all. | 
Id. f.43- . By 21 Fac. 1, C. 27. if any woman be delivered of 
child, (which if born alive would be a baſtard) and ende 
vour to conceal by drowning, &c. whether it were born al 
or not, ſuch endeavour ſhall be evidence of murder, unlel 
the mother can prove by one witneſs that the child was bo 
dead. As to the form of the indictment, vide 2 L. 
55 618. 43 8 „„ 
I did. The ſtatute does not create any new offence, but oil 
55 makes ſuch concealment an undeniable evidence of murde 
( 1P.447 0 I But it is uſual for the court to expect evidence that i 
2 L. Hawk. child was born alive, cke. 
2 On an indictment on a penal ſtatute, a defendant n 
” give in evidence any exception in his favour in the body, ( 
the proviſo of the aft. „„ nee ; 
Ibid. But he cannot give in evidence any clauſe of exemption 
a later ſtatute ; but ought to plead it. 
Ibid. ſ. 45. Ihe very beſt evidence that the nature of the thing 
5 bear, muſt in all caſes be given. | 1 | 
| co 


/ 
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* | | 
no Acopy of a record is admitted where the record itſelf can- a Hank: 
Fans ot be had, but a copy of a copy is not admiſſible. 9.1.45. 


In murder, the declarations of the deceaſed, after the mor- Ibid. f. 46. 
wound given, and while he is ſenſible of approaching 
Wiſolution, may be given in evidence. I ps 
On an indictment for clipping and counterfeiting the 14. 619. f. 47. 
, Wing's coin, it is not neceſſary to prove it the King's coin by - 

roclamation ; but, as a queſtion of fact, it muſt be left to 
he jury upon all the circumſtances; and if it be not com- 
arce only known, the moſt that can be expeCted is, that the in- 

>" Wenture of the officers of the Mint ſhould be produced to 
rove the currency of it. 3 8 

But on an indictment for the counterfeiting, clipping or 14 620. 48 
Wininiſhing foreign coin on the firſt of Mary, ch. 6. or the pan ae 
thor 18th of Eliz. for high treafon, a proclamation with 
proclamation writ under the great ſeal, ſeems neceſſary to 
e produced. 


[D.] Ca. Of a DeEMURRER To EVIDENCE and ether ) 4428 
8 c. at Nis! Privs.. ot C P. 448.) 


in a | F the plaintiff or defendant give in evidence matter-of B. N. P. 113. 
record, or writings, or parol * evidence on which a C. Lit. 72: 4. 
ubt in law ariſes, the other ſide may demur to the evi- SW * 
ence; otherwiſe if there be a doubt, whether the fact be 104. a. Baker. 
ell proved, for the jury may find it on their own know- Vide infra. 
6 ge He. that demurs to evidence admits it to be true, and 5 Co. 104. 
e matter of fact be uncertainly alledged, or it be doubt- LOW = | 
-n ai whether it be true or not, becauſe offered to be proved © 7 
unleaily by preſumptions and probabilities, and the other party 
is bonſWiull demur thereupon, ſo that the truth of the fact as well as 
e validity of evidence be referred to the court; he that al- 
ages this matter cannot join in demurrer, but ought to 
it onlfray judgment of the court, that his adverſary may not be 
nurdedmitted to his demurrer, unleſs he will confeſs the matter 
hat ii fact to be true; and if he do not ſo do, but join in demur- 
rr he has likewiſe miſbehaved, and the court cannot pro- 
nt maſſed to judgment, but a venire de nous ſhall go. : , 
ody, Where there is a demurrer to evidence; the judge orders Terry v. 
e affociate to take a note of the teſtimony, and that is ſigned Weſtmore, at 
tion WW the counſel on both ſides, and the demurrer is affixed to 7 . aeg. | 
de poftea, | Q 1 7 | 55 Pan Oh, 
J. Co. L. 72. 


* 


— 


* if one demur properly, the other ought to join, except it 
Adnan information at the ſuit of the King, or other _ 5 Co. 104. a. 
| by 


THE LAW OF EVIDENCE. ss. 128 


| (5.449. by him; a a fortiori i the Kin g himſelf need not, as in a f quare 


1 Lev. * 


Cockſedge v. 
Fanſhaw. 
Eaſt. 19th 
Geo. 3. B. R. 
Affirmed in 


R. 2 Roll. 
119. 


Pl. Com. 4. 


| (TP. 450.) given ſor the defendant. Vide ſupra. 


Hard. 112. 


Hard. 112. 


Herd: 112. 


on ſuch a demurrer is, that the evidence i My or is not ſuf- 
R. ficient to maintain the iſſue joined. 


. diſcharge the jury without more inquiry, (though they may 


Po e afterwards. 


dit, but the judge mu direct the jury to find the mat. the 

wot pe ide infra. 7 L the 
In amp to prove a conſideration, an ae was to be the 
proved by the plaintiff, and for that e did not produce the i fer 
writ, the defendant demurred ; and it was agreed by the ſha 
court that the writ ought” to have been produced, but by ] 
the demurrer it is confeſſed ; the arreſt being matter of joi 
fact, though to be proved by matter of record; and the det 


jury might of their own knowledge know there was il | 


writz and by the demurrer all matters of fact are confeſſel the 
that the j jury er know of their own conuſance. Vid 
infra. 

235 a demurrer to evidence, the only queſtion for the 
conſideration of the court is, whether the evidence given 
be ſuch as ought to be left to the jury in ſupport of the iſſue 
joined; and no objection can be made to the declaration or 
other pleadings i in that ſtage of the cauſe. The judgment 


On a demurrer to evidence the moſt 8 courſe i is to 


find damages conditionally) and for a writ of i inquiry to be 


But if the matter of ks be clear, de“ court Due} not ad- 
mit a demurrer. If the jud 7e admit that for evidence, 
which is not, the party cannot demur for that cauſe, but 
muſt tender a 641! of exceptions. Vide infra. 

N. B. If the; jury find dam conditionally, i it is ac- 
cording to the form of a f. — 7 verdict. Vide precedent 
annexed to Trials per Pais. 

In an information the King may demur to evidence @ + 


Tf at mfr prius the defendant pleads a plea ' Fr the . F 
continuance, the plaintiff may demur to it. When and « 4 
he ſhall plead it. Yide i Com. Dig. Tit, Abatement, (I. 24. c; 1 

If there be a challenge to an array, the other party mal « 5 
demur. « 

A demurrer to a challenge may be determined at "Mi f 

us. But a demurrer to a plea wy» the ” continuana f c 0 


"Hall be adjourned. OP. ET 1 


THE LAW or EVIDENCE. 


BY £55. I. 5 
e As where a man demurs upon evidence, he muſt admit Hard, * 
mat. the evidence to be true: therefore, if he demurs for that Co. "he 1 
the evidence is not ſufficient, and beſides ſays alſo, that 5 Co. 104. a. 
0 hel there is no ſuch writ as was offered in evidence, and ſo re- d Pl. 
the! fers the fact as the law to the court, an alias venire facias R. 148. 
tke l ſhall go; for the court cannot proceed to judgment. : 
t by If a man demurs upon the evidence, the other party muſt 5 1825 a. 
r off join in the demurrer, or otherwiſe muſt waive the evi- — 8 
the! dence, if the evidence be matter of record, or in bran El. 751, 952, 4 
as If one will demur upon the evidence given by witneſſes, Cro. Elia. 552. 
eſſedl the other need not join; for the credit of the witneſſes may 
Vid be referred to the jury. | 
the + ) The following Fox M of a Demurrer to Evidence and 


” 


zes. 


« K FTERWARDS, on the day, and at the plate Withers, 3 
4 within contained, before Sir Richard Adams, v. Wingfield, 


N. P. 314. 


1 thereto, may perhaps be found uſeful at an aſ- U. 451.) 


« knight, one of the barons of our Lord the King, of his E14- 


« Court of Exchequer at Weſtminſter, Sir Richard fon, 
« knight, one of the juſtices of our faid Lord'the King, 
« aſſigned to hold pleas in the court of our ſaid Lord the 
« King, before the King himſelf, and others their fellows, 
« juſtices of our ſaid Lord the King, aſſigned to take the 
« aſſizes in and for the city of — in the county of 
« the ſame city, according to the form of the ſtatute, & c. 
« come as well the within named Charles Withers, Eſq. as 
« the within named George Wingfield, Eſq. by their attor- 
© nies within named: and tHe jurors of the jury, whereof 
“ mention is within made, that is to ſay R. L. &c. being 
© called; likewiſe come, and being choſen, tried, arid fworn 
« to ſay the truth of the premiſſes within contained; as to 
«© the firſt iſſue between the parties within joined, ſay, that 
« the ſaid George . ingfield is guilty of the treſpaſs within 
« complained of, in manner and form as' the ſaid Charles 
© Withers hath within complained z and they aſſeſs the 
« damages of the ſaid Charles Withers, by reafon thereof 
* to ſix-pence. And as to the ifſue laſtly + within joined 
between the parties, the ſaid George Wingfield ſhews in 
* evidence to the jury aforeſaid, to prove and maintain the 
© iſſue laſtly within joined on his part, by one witneſs, that 
© (ſtate the evidence) And the ſaid Charles Withers lays, 


that the aforeſaid matter to the ſaid jurors, in form mn 
x ( | 66 1a1 


— 
1 


2 


(Fr. 452. 


| 


| 


n 
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ec ſaid ſhewn in evidence by the ſaid George Wingfield, is 
ac not ſufficient in law to maintain the ſaid iflue, laſtly within 
« joined, on the part of the ſaid George Wingfield ; and 
« that he the ſaid Charles Withers, to the matter aforeſaid, 
« in form aforeſaid ſhewn in evidence, hath not any neceſ- 
« fity, nor is he obliged by the law of the land to anſwer; 
« and this he is ready to verify; wherefore for want of ſuf. 
ec ficient matter in that behalf, ſhewn in evidence to the 
« jury aforeſaid, the ſaid Charles Withers prays judgment, 
« and that the jury aforeſaid may be diſcharged from giv. 
« ing any verdict upon the ſaid ifſue ; and that his da- 
« mages, by reaſon of the treſpaſs within complained of, 
« may be adjudged to him, Wc. 
Joinder in © And the ſaid George Wing field, for that he hath ſhewn 
'Demwrer. «© in evidence to the jury aforeſaid, ſufficient matter to 
« maintain the iſſue laſtly within joined, on the part of 
« him the ſaid George Wingfield, and which he is ready to 
« verify; and for as much as the faid Charles Withers doth 
« not deny, nor in any manner anſwer the ſaid matter, 
tc a judgment, and that the ſaid Charles Withers may 
| barred from having his aforeſaid action againſt him 
: c the ſaid George Wingfield, and that the jury aforeſaid may 
(FP. 453.) ©t be diſcharged from giving their verdict upon the iſſue 


« laſtly joined, Wc. | 

« Wherefore let the jury aforeſaid be diſcharged by the 
tc court here, by the aſſent of the parties, from giving any 
« yerdict thereupon.” 

The following is a modern caſe of a demurrer to evidence, 
which we have thought adviſeable to give with the argu- 
ments of counſel, and the opinion of the court at length. 


(#P.4 54.) | + ) A Modern Caſe upon a Direc to Evidence. 


lh and | HIS was an action of treſpaſs brought by the aſſignees 
3 — ME of a bankrupt againſt the defendant, who was ſheriff 
. ee of the county of Hertford. 5 

. rupt, | : 


againſt Miles. | | . | 
. 27 G. 3 B R. Durvf & Eaſt. IV. 475. Treſpaſs will not lie by the aſſignees 


of a bankrupt againſt a ſheriff for taking the —_ of a bankrupt in execution after 
an act of bankruptcy, and before the iſſuing of the commiſſion, notwithſtanding he 
ſells them after the iſſuing of the commiſſion, and after a proviſional aſſignment, 
and notice from the proviſional aſſignee not to ſell. Whether proof of a debt of 
1611. to one of the petitioning creditors, there being more than three, will ſupport 


the commiſſion of bankrupt. Qu.? 
The 


088. 1. "THE LAW OF EVIDENCE. ; 


The firſt count in the Jeclivation was for breaking and 


entering the meſſuages, c. of the plaintiffs as aſſignees, 


on the 23d of February, 1786, and ſeizing and taking the 


deeds and writings, houſehold furniture, c. (entumerating 


them particularly) of the aſſignees. 


The 2d count was for ſeizing and taking che goods, c. 


of the plaintiffs on the 13th of March, 1786. 


The defendant pleaded, 1ſt. The general iſſue; and ay; 


a juſtification under a fieri faciar, fued out on the 13th of 
February, 1786, at the ſuit of one Caleb Atkinſon, againſt 
the bankrupt, and delivered to Aim on the 21ſt of February, 
1786, to be execute. 

Replication de injuriũ ſua Pane 7 tali aa 

This cauſe came on to be tried at the laſt aſſizes for the 


county of Hertford, before Lord Loughborough, when the 
plaintiffs Pee a + commiſſion of bankrupt dated the (TP. FE 8 13 


15 on ebruary, 1786, againſt Clarke, on the petition of 
more than three creditors, and that the bankrupt, 'at the 
time of ifſuing the commiſſion, was indebted to one of 
them in the ſum of 161/. They then proved the trading, 
and an act of bankruptcy on the iſt of February, 1786.— 
They alſo proved that on the 23d of February, 1786, and 


not before, the defendant, as ſheriff of Hertford, entered the - 
dwelling-houſe of the bankrupt, and there ſeized: the feve- © 


ral goods, &c. of the bankrupt, under and by virtue of the 


faid writ of fiers facias ; that on the 28th of the ſame month 
of February, Clarke was declared a bankrupt, on which day 


the commiſſioners executed a proviſional aſſignment of the 
bankrupt's eſtate and effects to their meſſenger, whereof 
the officer in poſſeſſion under the execution on the fame day 


had netice, that on the 13th, 14th, 15th, and 16th days i 
of March, the ſaid goods and chattels were ſold by public 


auction under the aforeſaid execution; 3 that on the morning 


of the ſaid 13th day of March, the ſaid ſheriff had notice 
from the aforeſaid proviſional aſſignee not to ſell, that on 
the 17th of March the plaintiffs were choſen aſſignees, &c. 


of the bankrupt under the ſaid cane, and that an af- 


| Agnes thereof was then duly made to them. 


Io this evidence the defendant demurred. 5 
Ruſſel, in ſupport of the demurrer, before Pp came to the 


principal” point in this caſe, obſerved that this commiſſion 
was ſued out by more than three creditors, who ſhould have 
proved a debt to the amount of 2000. in order to ſupport 
it; ; for bag ae the debt which was * by oi one creditor 


ZOV IQIV 1-75) = 
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P. 6. was, 1 | to have ſu orted 2 commiltion. Bie 
0 45 72 ght have nh ſued out ſupport petition of ſhone hi a] 
yet 2 debt proved in the preſent ele, did not ſurport the 
 commiſhon as owe out. 2 6 FI 
But 1 at entire out of the caſ rin 
queſtion Pee ne will lie at the fait ihe ; BB fo 
| nees againſt the ſheriff, who entered and ſeized Fg 107 
; rupt's. goods before the commiſſion but who ſold them af- 
| terwards? 
To ſux pport this akon. the plaintiffs muſt prove that 


_ the defendant has been guilty 4 an unlawful entry, and 


taking of the plaintiff's goods; but this was not an un- 
lawful 721 and taking at the time, becauſe Clarke was not 


paſſer by relation. . was not a treſpaſs, —— 
fale 7 be a converſion, and nd ſubject. 15 = 0 


rover. | 7 
The diſtinction between * ns. of trover i. tre ſpas is 
fully taken in the caſe of Casper and an v. Chitty and 


| (a). Burr. 20, another (a, in which caſe Lord Man 71 Gia, t to 
. x Bl, Rep. 65. ſubject a ſheriff to an action of treſpaſs, the raking mult be 
unlawful, and that perſons who. ated N . not 
be made treſpaſſers, or criminal by relation. In 112 preſent 
caſe theſe are only the goods of the plaintiffs by relation.— 
They may become their property ee but 2 15 
not have relation back, and poſſeſþon is eflentially 2 
ſupport this action. 'A fiction of law A MATS ive a right, 
cannot create a Wrong. . erefore. the pn was got = 
(4 P. 457.) Ewful, + neither is it true that the defendant took the goods 
**T9/'/ of the plaintiffs, for they were not choſen alſignees't till after 
the ſeizure. 
He admitted that the ſale n, to the 1 notice was 
wrong, and e the defendant to an action of trouer, 
but not tre f + 
This rip like an ef 127 8 where perſor ons | have 
been deemed treſpaſſers ab initio, by doing ſome act incon- 
| fiſtent with the original taking, as by working. 2 diſtreſs 
(a Vide Ox- (a, Sc. for this ſale is not inconſiſtent with, the original 
and Watts. taking: it is not an abuſe of the authority. of Jaw, unc 


SSS Dr the A ERS | EEE? TY" * * —— 
8 a N 4 F 4 E * . A ** * CIT 4 2 EN , * * 2. 1 
* : 2 ; * J 
* 5 4 


1 V. 12 and 
the vaſes there ral . that che ſale became unlawful. 2. { 2 * 1 
5 4 9 5 Y 8 7 But, 


* 
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then a pt, and it could not be known. 5 Fat 2 5 
whether he would ever be declared a bankru | WF. 
muſt be contended that the ſubſequent ſale hima Lic | 


Duro, & Eaſt. hich the defendant ated, and it is only by ſome collate- 


— 0 2 -e0O 5 wwe ow.jc cm. 


gg. =. 


ſo- as to render the defendant a treſpaſſer ab initio, there 
ſhould have been a new aſſignment. . 285 wa.” 


- Shepherd, contra, was not aware that the firſt point was in- . 


tended to be gone into, and ſaid, he only came prepared to 
diſcuſs the general queſtion, whether the action of 0. 
was > prays brought? inſiſting, however, that the debt 
which had 

He contended, as to the principal point, that if there 
was not a ſufficient property, or poſſzſhon, in the aſſignees, 
to enable them to maintain zreſþaſ5, there could never be a 
ſufficient property or poſſeſſion to enable any perſon; to 
bring treſpaſs, where a wrong-doer had got poſſeſſion. The 
proviſional aſſignment of the bankrupt's effects, which was 
made previous to the ſale, was meant purpoſely to protect 
the goods, till the aſſignees were choſen; and the fubſe- 


quent aſſignment veſted + the property in the aſſignees by (TP. 458.) 


relation, and gave a right co-eval with the proviſional 
- Wherever there is a general property in perſonalty 
ogy the party has not got poſſeſſion, an action of tg 


An executor after proving the will, may maintain treſpaſs es 
for taking the teſtator's goods before probate, of which nage 
5) 2 Bulſt, 

oreſtray, within his manor by preſcription, he may main- 26h.) be 
tain freſdaſe, againſt a ſtranger without ſeizure (c. Tre 
pat will lie againſt a ſtranger by a perſon having a general 5 


was never in poſſeſſion (%. If a lord be entitled to a waif, 


property in perſonalty, without poſſeſſion ; becauſe, in law 
the property draws x poſſeſſion after it (d). If the aſlig- 


nees cannot maintain this action, becauſe they had not the T 
actual poſſeſſion, no perſon can; for the bankrupt himſelf 33 


cannot bring the action after bankruptcy. Therefore no 


and before the choice of aſhgnees, can be puniflet. 
He admitted that where a ſheriff ſells, after an act of 


tortious taking of a bankrupt's effects, after the bankruptcy, - 


wi 
+ 


bankruptcy committed, without notice, he i not ſubject to 
an action of trepaſt; but if he ſells after notice, he aſſents 
to the original zreſpa/5 and makes himſelf a treſpaſſer a6 


initio. Where a diſtreſs is taken for damage feaſant, and 


the party afterwards abuſes that diſtreſs, yet he is deemed 
a treſpaſſer ab initio, although 17 firſt taking were wu | 


But, however, if the ſelling be conſidered as a treſpaſs, 


been proved was ſufficient to ſupport the com- 


(c) F. N. B. * 
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80 i in the! . = the ſheriff took -oflefMion innocently 
at firſt, gk not legally, becauſe the goods were veſted 


in the afſignecs by relation from the time of the act of bank. 


ruptcy committed: yet his ſelling the + goods after notice, 
rendered him a treſpaſſer ab initio. If it were not ſo, a 
ſheriff would be in a better ſituation than any other wrong- 
doer. According to the caſe of Cooper v. Chitty, the dif- 
tinction is between thoſe caſes where the ſheriff acts inno- 
cently throughout, wad where he acts wron gear after 
notice. 

But if the defendant be not a treſpaller by relation, yet 
this evidence will, at all events, ſupport the ſecond count, 
which is a general count for taking the * goods. i 
appears that the ſale was after notice. 

Now every continuation of a treſpaſs is conſidered. as 2 
new treſpaſs. Dyer 320. Though the party is not obliged 
to bring ſeveral actions of treſpaſs, where he might have 
brought one with a continuands ; yet he Ng if he pleaſe. 
2 Ro. Abr. 545. A pl. 1. 

In treſpaſs for taking goods, ev 55 8 taking is a new 
treſpaſs, 1 Keb. 279. Here, though the ſheriff was not 
guilty of a treſpaſs by relation, — in the ſecond count, 
there is a different ſubſtantive charge, for which there is 


0 B. N. P. no juſtification. In Bull. N. P. a) it is faid, that the 


Purpoſe of laying two counts in a declaration is, to avoid a 
new allignment, ſo that the defendant is under the neceſ- 
© tity of pleading the general ifſue to one of them. The ſe⸗ 
cond count, therefore, in the preſent cafe contains a ſub- 
ſtantive charge of 8 and avoids the Wa of æ new 
aſhgnment. ; 
Keuſſell, in reply. —As to the 1 of executors bringing 
actions for goods taken in their teſtator's life-time ; that is 
under the ſtatute de bonis t FRE ſhews that at 
common law it was otherwiſe. 


(FP. 460 3: This is not like the caſe of a ebfans being d waif, wreck, 


or eſtray, for there he takes, without any colour of right, 
Nr is a wrong - doer in the firſt inſtance. 
Beſides, thoſe things being appurtenant to a manor, the 
| owner thereof is conſidered as in poſſeſſion. 
Ihe ſale after notice will not render the defendant in this 
= caſe a treſpaſſer by relation; becauſe, though he had notice 
from the aſlignee, the commiſſion might have been ſuper- 
ſeded. And the. notice did not come from the party at 
whoſc ſuit the ſheriff Was in poſſeſſion under the execution; 


bu | 


5 
Wet, : 
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but from a third perſon : and if the commiſſion had been 

ſuperſeded, the ſheriff would have been liable to an action 

by the party at whoſe ſuit the execution was taken out. 
As to the unlawful . a of the ſheriff; Lord Man- 


ld faid, in Cooper. v. Chitty, © to ſupport the act of takiny 
| 5 it is not lawful: but to ee che miſtake of the ſheriff 


46 « through unavoidable ignorance, it is lawful.” _ 
A ſheriff ought to be better protected than any other 
wrong ont! 3 for he is compelled to do his duty, and does 
not act from his own choice. 
The neceſſity of the new aſſignment is not waived by the 


ſecond count, becauſe. the plaintiffs. have not proved o 


treſpaſſes. 
He admitted, that every continuation of a treff aſa; was 
a new treſpaſs; but that is aſſuming that the firſt bits was 


g 4 "which 3 is denied in the preſent caſe. * For if the 


had abandoned the poſſeſſion eng, after the 


notice of the bankruptcy, he, certain PL would not f haye ( f P. 461. 9:4 
e 


been liable to an action of treſpaſs for the firſt taking 


 AsnfvrsT, J.—We will conſider this Juen por it | 
ſeems to me that it is very like the caſe of Cooper and birth. 


BULLER,. ].—The ſecond count does not in all caſes 
avoid the neceſſity of a new a hgnment, "The general uſe 


of adding, the ſecond count is this; the firſt charges an in- 
Jury done to the.land, and taking the goods there 7 that is in ja 


its nature local, and muſt be projec where laid. Then th 


reaſon, and almoſt the only one, of adding the Pn 
count is, in order to avoid ality: it is 17010 ben goods 
in 


2 4 0 That is of a tranſitory d, and may be 


ort- e441 
| ugh the de be proved to pe elſewhere. Abere . 0 Eis 
gen 15 2 new aſſignment but where there is a ſpecial 8 


And if the caſe be ſuch that, on a ſpecial plea, the 


ret may be driven to a new aſſignment, he may give 


the matter in evidence Fs the ſe ſecond count on not guilty. 


As an 6 TY; T 7 now delivered the opinion of tlie court. 
icht perhaps haye ſufficed for us to fay, that the 


oe now in queſtion, has been ſolemnly determined in 


this court, in the caſe of Cooper againſt Chitty, upon full 


and mature. deliberation, by”: 5 full court. And for that 
- reaſon, whatſoever our opinions might have been (as we 
ate now only two Judges fitting in court) it would not have 
been very decent, in us to have over- ruled the authority of 
that n * we are W from wy difficulty on that 


account, 
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incides w Wich that of the 


% 0» 


necount, as our opliſion entirely cv 
A Cr Bo cafe. 1 5 Wie W 
To entitle a man to bring 07, m Hime 
| ( Fi 5) 2 the act was done, Which conſtitutes the treſpaſs, 
either have the aFual'paſeſicn in him of the thing, which 
is the object of the treſpaſs, or elſe he muſt have a con- 
ſtructivę poſſeſſion in reſpect. of the right. being actually 
veſted in him. 5 
Such is the caſe cited at the bar, of an da df tel paſs 


for an eſtray, or wreck token a ſtranger before ſoinure | 


by the lord; for the righ e lord, and a con 
2 Mon in reſpec or the thing being within the manor of 
he is lord. 


$5 the executor has the right immediately on the death 


of the reſtator, and the righit draws about it a confirufive 


© 4 


Palin. The probate is à mere ceremony, but when paſ- 
2 | Ted, the executor does not derive his title under the pro- 
8 J ens] under the will: the Probate is only evidence of 
hi t 

ma releaſe, r. before probate. = 

| Bur there js no inftatice' that 1 know. of, whete' a" 
who has a new right given him, Which from Tele 5 — 
; licy is fo far made to telate back, as to avoid all meſne in- 
Ri 1 5 ſhall be faken to have ſuch a poſſeſſion as to 


bring. trgpaſe # for an act done before ſuch right was given 


Lt 4.0 


Ber at All events the rule will hold with reſpect to offi- 
(a)Vide 2Ro- cers and miniſters of juſtice (a . 8 Fa 
. 9 In the caſe of Taba v. T7 

an action of treſpaſs brought by the” gnees of bankrupts 


OD 
* 


8 | at t a ſheriff's officer, who took goods under a an extent, 
e 


| . after- 
. wards the ſheriff's officer took the goods under. an extent, 
2 7 P. 463. ) and afterwards an aſſignment was made + to the plaintiffs, 


a&t of bankruptcy was on the 28th of April 


wh brought treſpaſs ;.;and it was held the action lay not; 
oro turned on. this, that the 0 ſhall | 
not be mat treſpaſſers by relation ; the fame. doctrin is 


71 


ne in the caſe of ail and Bunning. runs > 
Now, here, the execution was fully co Wpleted, 7 MY 12 


true VERS of 1 between 


„ 


and is neceſfary to enable him to ſue; bers he 


ge 05 which 33 


efore the aſſignment to the Mei In the 
and Chitty, Lord REES Ai of ge the . 


cc lation was in the 
4c bankruptcy, Pw. the taking by the rs, a8 2 5g to 


S8. 


n T N E. 


Would clearly have been g 
take it out in the names of more, the queſtion is, whether 5 
1 have not laid themfelves under the neceſſity of com- 
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ä — — 


4 weeds = not the ike is the g of the atone 
< and the ſale was after the act of en the Re notori- 


« ous. But,” (he ſays) „ that though th 
e x Io from the roll | f the”; & of 


cc this ſpecies of action, was lawful.” 

And he ſays “ the ſeeming contrariety __ b in 
ce * the caſes ariſes from the equivocal uſe of the word la- 
'« ful. For,” (ſays he) 4 to ſup rt the act, it is not lawful z 


« ut to excuſe the miſtake of the ſheriff it is lawful; pr 


et in other words the relation introduced by the ſtatutes 
e binds the property; but men, who act innocently at the 
« time, are not made criminal by relation, and therefore 
« are excuſeable from being puniſhable by indictment or 


action as treſpaſſers. But as a ground to ſupport a a 


« wrongful [converſion by a ſale aſter a commiſſion pub- 


„ licly taken out and an n 8 1 it was | 


. not lawful? “ Fri 
The plaintiffs therefore are not injured, as it is ne- 


2 proper action, namely 11 of trouver. 
But the officer ſhall not be marraſſed by this ſpecies of 
action, in which the jury might give vindictive damages. 
There is likewiſe another point made, namely, that the. 


Fe en 5 'creditors (being more than three in number) 


ve not proved a debt to ſuch an amount as the ſtatute re- 
quires; not having in the whole proved a debt to the amount 


| 'of 200l. though one of them had proved a debt to the 


8 of 161l. The words of the ſtatute of 5 Geo. 2 
c. 30. are, „that no commiſſion of bankrupt, ſhall be 
0. awarded and iſſued out againſt any e upon the peti- 


é tion of one or more creditors, unleſs the ſingle debt of 


„ the creditor do amount to 100l. or upwards, or unleſs 


& the debt of two creditors ſo petitioning as aforeſaid ſhall 


« amount to 150l. or upwards; or unleſs the debt of three 


| © or more — ſo petitioning, ſhall amount to '20ol. 


c or upwards.” Now had the commiſſion ſtood upon the 
petition of that one only, whoſe debt amounted to'1611. it 
: but as they have choſen to 


plying with the words of the ute; WIE in ſuch ha re- 
6 1 


55 This 


dent to then to revover the value + of the goods by bringing (FP. 464.) 


a 


ww 


1 


WS, 


THE Law or EVIDENCE. : ks. 1. Nis 


his might perkaps deſerve ſome. conſideration : but 
wever we give no opinion upon it, as we are nr againſt ex2 


the plaintiffs on the other point. of 
Therefore, on the s the judgment muſt be for hike ad 

. defendant. 1 5 ſup 

55. TED to be delivered to * defendant. Prog Xx; A ] 

. 5 the 

gra) + [E) (a.) of Bits - ExceeTrons. | L > 
| or 


* Weſtminſter N. (13 E. 1. c. 31. ) it is enacted, that ſew 
if one impleaded before any of the juſtices, alledge anc 
an exception, praying that the juſtices will allow it, and if Wat: 
they will not, if he write the exception, and require the if | 
Juſtices to put their. ſeals for a witneſs, the Juſtices ſhall fo rec 
do, and if one will not, another of the company ſhall. ] 
And if the King, on complaint made of the juſtices, cauſe tre; 
the record to come before him, and the exception be not eu 
found in the roll, on ſhewing it written, with the ſeal of but 
a juſtice put to, the: juſtice ſhall be commanded that he ap- ] 
_ pear at a day, either to confeſs or deny his ſeal. And if tre! 
the juſtice cannot deny his ſeal, they. ſhall. proceed to judg- Wot 
ment, according to the ene exception, 2 it ought to be . 
Reg. 182. owed or diſallowed. Va 
Salk. 288. be bill of exoentionsi md; be. tendered at the trial, Me 
The nature and reaſon of the thing requires the exception |: 4 
- ſhould be reduced into writing when taken and diſallowed, iti 
like a ſpecial verdict, or a demurrer to evidence, not that in 
Sir T. Raym. they need to be drawn up in form, but the ſubſtance muſt cru 
oO 405: be reduced into writing while the thing js tranſacting. If 4 
= a judge allow the matter to be evidence, but-not concluſive, wr} 
b 8 and ſo refer it to the jury, no bill of exeeption will lie; as le, 
if a man produce the probate of a will to proye the deviſe ] 
of a term for years, and the judge leave it to the jury, but 90 
he may have an attaint againſt the Jury: 11 ok find - GY 
(P. 466.) the will. bil 
(12-40  +Abill a ovekt: whe upon en of . f 
and Holt, either in admitting or denying of evidence, or a challenge, 
Sho. Par. or ſome matter of law ariſing upon fact not denied, in 
Ca. 120, , which either party is over-ruled by the court: if ſuch bill 
be tendered, and the exceptions in it are truly ſtated, then 
the judges ought to ſet their ſeal in teſtimony that fuch ex- 
ceptions were taken at the trial; but if the bill contain mat- 
ters falſe or untruly ſtated, or matters wherein they were not 
ver- ruled, they are not — to afhx the ſeal. oy 
/ | A Y 


ut 


ſt 


7 
7 
1 
1 
1 


18d. l. ruf Law or kvip Re. 


A bill of exceptions is not to draw the whole matter into 


examination again, it is only for a ſingle point, and the truth 


B. N. P. 31. 


of it can never be doubted after the bill is ſealed, for an i 6 


[adverſe party is concluded from . the contrary, or 


ſupplying any omiſſion in it. 

If the judges refuſe to ſign the bill, the party grieved * 
the denial may have a writ upon the ſtatute, commanding 
the ſame to be done juxta formam fatuti - it recites the 
form of an exception taken and over-ruled, and it follows 
whis precipimus quod fi ita eft, tunc figilla vęſtra apponatis ; 
ind if it be returned quod non ita eft, an action will lie for 
: falſe return, and thereupon the ſurmiſe will be tried, and 
if found to be ſo, damages will be given, and upon ſuch a 
recovery, a peremptory writ enn the ſame. 

In Sir Henry Jane's caſe, *, (who was indicted for hi — 
treaſon) the court refuſed to lign a bill of exceptions, 9 
cauſe they ſaid criminal caſes were not within the ſtatute, 
but only actions between party and party. 

But in 1 Leon. 5. it was allowed in an ame for a 
treſpaſs, and in 1 Vent. 180 in an information in nature 
of a quo warranto. 

+ In 2 L. Haul. 602. N. it is 1 chat i in Sir 7 
Jane's caſe, it is ſaid that ſuch bill never was nor ought to 
be allowed in any capital caſe, and as this caſe is reported in 
1 Sid. 85. 1 Keble, 384. it ſeems to have been, holden that 
it is not grantable on any indictment; and as it is reported 
in 1, Lev. 68. and Kelynge, 1 5. that it is not grantable in any 
criminal caſe whatſoever. Vide 2 Inſt. 427. | 

A bill of exceptions is only to be made uſe of upon a 
writ of error, and therefore where a writ of error will not 
le, there can be no bill of exceptions. -- - 

In the caſe of Preſton upon the Hill, 5 „ 9 
9 Cen. 2. B. R. Burr. Sett. caſ. 77. After argument on 
both ſides, the court were unanimouſly, of opinion that a 
bill of exceptions doth: not lie to the quarter ſeſſions. 


Though ex-rigore Juris the party ſhall not have advantage B. N 
of his bill of exceptions, but: on a writ of error; yet where 19H 


the action has been brought in the court of K. B. that 


2 Ing. 426. 
B. N. P. . 
Cites Bridg- 
man and 
Holt. v. ante. 


B. N. P. 316. ' 


Rex v. Inha- 
bitants of 
Preſton. 


court, to prevent delay and expence, has ſometimes ak - 


ed the matter before judgment. 


If a judge at a trial does erroneouſly over-rule a 2 matter | 
Joffered in evidence, the regular way is to tender a bill of 


exception; yet if upon ſuch a matter, the party will ſuffer 
the trial to go againſt — it is good cauſe of a new 


In 


dial. PRR Con. 


1 


7 Mod. 53. 
Bill of Ex- 
ceptions. 


New Trial. 
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| Dane 5 In an action of replexin for taking the plaintif's cattey 
. ee Ocherhir, the defendants in their cognizance ſtated that the 
T. 27 G. 3. focus in quo had been immemorially part and parcel of acer 
CE 469- .)-tain. tenement, of land called 50 e + + ſheep-walk, , 
which Benjamin Holloway and others before, & c. wer 

* Eaſt. 2 V. 1 87 7 thi demeſne as of fees and then ſtated a. demi 
| 2 1 to or a year; and ſo from year to year, as whoſ 
ons by _ bailiffs — e i 2 1 8 Sc. as a d 
. 4 treſs for ess ſant; in the ſecond cognizance they & 
Zvidence  Tived a title to. 67. 8. from Margaret Pryce of the ſan 
after their premiſſes, and acknowledged, Sc. as her bailiffs. Th 
ee to © pleas in bar trayerſed the Jocus in et in part and pu 
ew thats cel of the ſaid. tenement of jo called 0e ziele 0 


certain 
lers is _ which iſſues were taken in the replication. 
cel of che 
. e ied; and that th ſ wnerſhi 
Toe ets by rar evidence, Head "wal hey © bogs by aQs of 0 __ 
This caufe was tried at the laſt wing t e 
Cardigan, before Mr. Beard, when, after the evidence « 
the part of the defendant was cloſed, the —_— counſe 
offered to in evidence, that "Hugh John Grifith 
riffiths, his father, who were ref; pectively tenant 
"and 'Lhyaft Nant glaſs, of which Octori 
g 1 the „ = reſ] N while in the oc 
"pation © Hane, es, declare rented Llyaſt N. 
. 250 5 of one he Evans, who hoes Her: the dae | 
Ak Mallen, -which has for 3 long time belonged to t| 
0 5 of Price; that H. J. Griffiths declared he paid ti 
ſame M. Evans five thillings. carly, and a quarter of mit 
ton, for the ſaid Llyaft Nant Glaſs; ; that he er he v 
then going to bey faid rent to the ſaid: John Evans, | 
the ſaid Llyaff Nant Glaſs ; that he ordered his ſervant 
. herd ſome cattle at Lhaft Nant Giaſs, fa ying he could u 
© otherwiſe afford to pay M. Evans nis rent; that Ju 
5 — prevented a certain perſon from cutting "ruſhes 
aft Nant 83 2 threatened that he would tell! 
eis 469. Y Han his 7 ndlerd, of his cutting che ſaid ruſhes, 
once took he i from the ſaid perſon, and told it 
_ belonged to M. Evan; and about 40 years ago 
-Thomas "Hugh rented Llyaft Nan Glaſs for ine year, 
declared that he e rent either to M. Evans, or 
other.“ | 
| So 'The Jefendant's counſel objecting to ay? admiſſbili W 
this exidences the leamed- judge N 0 aumit i 5 
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the jury gave a verdict for the defendants: :  whereupon\the ( 
intiff's counſel excepted to the judge's opinion, and ten- 
dered a bill of exceptions to him, which he ſigned. 
The proceedings were brought here by a writ. of error, 
WF in the laſt term Mr. Beard appeared in this court, and | 
acknowledged his ſeal, to the bill of exceptions. ' | 
This queſtion was to have been argued i 6; Bragge 01 the 1 I Te 
ing, and Williams for the defendant ; 1 
The court were Charly of en that the evidence was 
admiſſible ; and 
ASHHURST, J. — that the fact of cutting the ruſhes 
was deciſive; and 
BULLER, J. added, that the other queſtion relatire to 
the tenant's declaring that he paid rent for the premiſſes 
in queſtion, had been determined in the caſes of Holloway _ 
„ Rakes, Ca) and Doe dem. Foſter v. Williams. (3 1 16. 
In the former the leſſor claimed as deviſee in remainder, (5) Comp. 
nder a will 27 years ago, under which there was no poſ- 621. 
Os and therefore ſeizin in the deviſor was neceffary to 
e proved. For this purpoſe a witneſs was called to {| peak 
> the declarations of the tenant in e at that time 
be held as tenant to the deviſor. 
14 new trial was moved for on the inzdmülnbilty of this (JP. 470) 
idence 3, and it was. objected that this was mere hearſay- Fs 
dence, and that the party makin the declaration was 
ot upon oath ; but the -court held 7 — evidence properly ; 
imitted, and the rather ſo, as it did not appear that the 
fendant had any ſort of right, and probably might hare 
me in under the tenant who acknowledged the right of 
e deviſor, as he was of the ſame name with the tenant; 
Wd ſuch confeſſion. would certainly be Hiding, on all who 
umed under him who made it. 
But a difficulty occurring to the court, whether. they: 
uld grant a venire de novo, the queſtion relative, to What 
gment ought to be given ſtands over till the next term, 
In Michaclmas Term, 1787, the. court. delivered their 
nion that a venire de nato ought to be grante. 
if the bill of *w Een th be not tacked to the record, Te B. N. P. 
mg neceſſary to ict out th ee ee in a: in wade” 
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( P. 472.) « ful men of the ſaid City of London; at which + day came 
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(FP.471.)+ 6.) Foxm of a Bill of N ating the whole 


Record. 
Huckle v. Mo- © JD E it remembered, that in the term of the Holy 
ney andothers. cc Trinity, in the third year of the reign of our Sove- 


« reign Lord George the Third, now King of Great Bri. 

4 75 * cc fain, and ſo forth, came William Huckle, by James Pbilipr 
J I. « his attorney, into the court of our ſaid Lord the King, of 
de the Bench at Weſtminſter, and impleaded John Money, 
% James Watſon, and Robert Blackmore, in a certain plea 

cc of treſpaſs, on which the ſaid William declared againſt 

« them, That” (ſet out the declaration and other plead- 
ings,) «© And thereupon the iſſue was joined between the 

« ſaid William and the ſaid ohn Money, James Watſn, 

« and Robert Blackmore; and afterwards, to wit, At the 

« fittings of N/ Prius held at the Guildball of the City of 

« London aforeſaid, in and for the ſaid City, before the 

« Right Honorable Sir Charles Prat!, Knight, Chief Juf- 

cc tice of our ſaid Lord the King, of the Bench at Ve. 

« minſter, Thomas Lloyd, Eſq; being affociated to the ſaid 

« Chief Juſtice, according to the form of the Statute in ſuch 

t caſe made and provided; on Wedneſday the ſixth day 0 

* Fuly, in the third year of the reign of our ſaid Lord the 

« preſent King, the aforeſaid ifſue ſo joined between the 

« ſaid parties as aforefaid, came to be tried by a jury of the 
City of London aforeſaid, for that purpoſe duly impa 

ec nelled, that is to fay, A. B. C. D. &c. good and law 


« there as well the ſaid William Huckle, as alſo the ſai 
« Fobn 3 James Watſm, and Robert Blackmore, b 
cc“ their reſpective attornies aforeſaid. And the jurors 
ce the jury aforeſaid impannelled to try the ſaid iſſue bein 
cc called, alſo came, and were then and there in due ma 


« ner choſen and fworn to try the ſame iſſue ; and upol. 


c the trial of that iſſue, the council learned in the Jaw it 
cc the ſaid William Huckle, to maintain and prove the ſa 
ce jſſue on his part gave in evidence, That” (ſo ſet out t 
evidence on the part of the plaintiff, and then ſet out th 
evidence on the part of the defendants, and then proce? 
as follows) Whereupon the ſaid council for the ſaid & 
« fendants, did then and there inſiſt before the Chi 
« ſuſtice aforeſaid, on the behalf of the defendants abon 


& named, that the ſaid ſeveral matters ſo produced a 
5 cc give 


. * 


whole 
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« given in evidence on the part of the ſaid defendants, as 
« aforeſaid, were ſufhcient, and ought to be admitted and 


« allowed as deciſive evidence, to entitle the ſaid defen- 


« dants to the benefit of the ſtatute made in the twenty- 
« fourth year of the reign of his late Majeſty King George 
« the Second, intituled, An act for rendering juſtices of 
« the peace more ſafe in the execution of their office, and 
« for indemnifying conſtables and others, acting in obe- 
« dience to their warrants; and that therefore the ſaid 
« William Huckle ought to be barred of his aforeſaid ac- 
« tion, and the ſaid defendants acquitted thereof : and 
« thereupon the ſaid defendants, by their council aforeſaid, 
« did then and there pray of the ſaid juſtice, to admit and 
« allow the ſaid matters and proof, ſo produced and given 
« +in evidence for the ſaid defendants, to be concluſive evi- 
« dence to intitle the ſaid defendants to the benefit of the 
« ſtatute aforeſaid, and to bar the ſaid William of his ac- 
« tion aforeſaid. But to this, the council learned in the 


(. 473.) 


; 


« law, on behalf of the ſaid William Huckle, did then and 


« there inſiſt before the Chief Juſtice aforeſaid, that the 
« matters and evidence aforeſaid, ſo produced and proved 
« on the part of the ſaid defendants as aforeſaid, were not 
« ſufficient, nor ought to be admitted or allowed, to intitle 
« the ſaid defendants to the benefit of the ſtatute aforeſaid ; 
« or to bar the ſaid William Huckle of his aforeſaid ac- 
« tion, and that neither the ſaid defendants, nor any of 
« them, nor the ſaid Earl of Halifax, were or was within 
« the words or meaning of the ſtatute made in the ſeventh 


« year of the reign of his late Majeſty King James the firſt, 


« intitled, An act for eaſe in pleading againſt troubleſome 
« and contentious ſuits, proſecuted againſt juſtices of peace, 
« mayors, conſtables, and certain other his Majeſty's offi- 
« cers, for the lawful execution of their office : nor of the 


« ſtatute made in the twenty-firit year of the reign of the 
« ſame late King, int 
« petual the act made for eaſe in pleading againſt trouble- 


wed, An act to enlarge and make per- 
« {ome and contentious ſuits proſecuted againſt juſtices of 
« the 
« jeſty's officers, for the lawful execution of their office, 
“ made in the ſeventh year of his Majeſty's moſt happy 
e reign : nor of the ſaid ſtatute made in the twenty-fourth 
« year of the reign of his late Majeſty King George the 
« Second; nor in any way intitled 
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« of theſe ſtatutes: And the council for the ſaid Wilkam 
ec Huckle further inſiſted, that the ſeizure and impriſonment 


cc of the ſaid William Huckle, were not made or done in 


« Obedience to the ſaid warrant, nor have the ſaid defend. 
« ants, or any of them in that behalf, any authority there. 


. by. And the ſaid Chief Juſtice did then and there de- 


« clare and deliver his opinion to the jury aforeſaid ; That 


e the ſaid ſeveral matters ſo produced and proved on the 


2 


part of the defendants were not, upon the whole caſe, 
« ſufficient to bar the ſaid William Huckle of his aforeſaid 
« action againſt them, and with that direction left the ſame 
« to the ſaid jury; and the jury aforeſaid then and there 
« gave their verdict for the ſaid William Huckle, and 300. 
« damages; whereupon the ſaid council for the ſaid de- 
« fendants, did then and there, on the behalf of the ſaid 
« defendants, except to the aforeſaid opinion of the ſaid 


« Chief Juſtice, and inſiſted on the ſaid ſeveral matters 


« and proofs, as an abſolute bar to the aforeſaid action, by 
« yirtue of the laſt mentioned ſtatute : and in as much as 
tc the ſaid ſeveral matters ſo produced and given in evidence 
«© on the part of the ſaid defendants, and by their council 
te aforeſaid objected and infiſted on, as a bar to the action 
« aforeſaid, do not appear by the record of the verdict 
« aforeſaid, the ſaid council for the aforeſaid defendants, 
« did then and there propoſe their aforeſaid exception, to 
c the opinion of the faid Chief Juſtice, and requeſted the 
cc faid Chief Juſtice to put his ſeal to the biil of exception, 
« containing the ſaid ſeveral matters ſo produced and given 


( P. 475.) « 1 in evidence on the part of the ſaid defendants as afore- 
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B. N. P. 319. 


id, according to the form of the ſtatute in ſuch caſe 
& made and provided; and thereupon the aforeſaid Chief 
tc Juſtice, at the requeſt of the ſaid counſel for the above- 
« named defendants, did put his ſeal to this bill of excep- 


* tion, purſuant to the aforeſaid ſtatute in ſuch caſe made 


and provided, on the ſixth day gf, July aforeſaid, in the 


e third year of the reign of his ſaid preſent Majeſty.” 


(c ) Obſervations, 


The above precedent is taken from a bill of exceptions, 
which was made uſe of within theſe few years paſt : but it 


does not ſeem 5 to ſtate the whole record in the bill, 


provided the bill be tacked to the record; which the e. 
55 plainly 
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Il THE LAW or EVIDENCE. 


ainly fliers may be done, by ſaying, if the exceptions be 
tin the roll: and there are precedents to warrant this mode 


{ proceeding. 

{d) General Form. 
The bill of exceptions would then begin as follows :— 
Which ſaid ifſue in form afore joined between the par- 


ties aforeſaid afterwards, 0 wit, at the ſittings, &c.” (and 
jen purſue the former precedent.) 


END OF. THE FIRST: VOLUME, 


